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COMMITTEE ON JUDICIARY
F ebruary 1 0 , 200 5

LB 281 , 152 , 66 9 , 537 , 70 3 , 757 , 32 0

The Committee on Ju diciary met at 1:30 p.m. on Thursday,
February 10, 2005, i n Ro om 1113 of the State Ca pitol,
Li.ncoln, Nebraska, for the purpose of conducting a public
hear i n g on LB 28 1 , LB 152 , LB 669 , LB 53 7 , L B 703 , LB 7 57 ,
and LB 320. Senators present: Patrick Bourne, Chairperson;
Dwite Pedersen, Vic e Chairperson; Ray A guilar; Ernie
Chambers; Jeanne Combs; Mike Flood; Mike F oley; and Mi ke
Frie nd . Sena t . o r s a b s e n t : No n e .

SENATOR BOURNE: Wel come to the Judiciary Committee. This
is the tenth day of committee hearings. We ' ll be h earing
seven bills today. I' m Pat Bourne from Omaha. To my left
is...t.he shorter left th ere is Sena tor Mike Flo od fro m
Norfolk; Senator Mike Friend from Omaha; Senator Ray Aguilar
f rom G ra n d I s l and . Lau r i e Vo l l e r t s en i s o u r com mi t t ee
clerk. Jeff Beaty is our committee counsel. Senator Foley
from Lincoln and Se nator Dwite P edersen from Elkhorn, a
suburb of Omaha (laughter). I ' ll introduce the o ther
committee members as they...Senator Combs is here as well.
I' ll introduce the other committee members as they a rrive.
Please keep in mind that from time to time committee members
wil l l e av e t he he ar i ng t o i n t r od u c e b i l l s or co nd u c t o t he r
business so if they leave while you' re testifying please
don't take offense. They' re simply conducting other
business. If you plan on testifying on a bill, I'm going to
ask that you use these two on-deck chairs here and I wo uld
l i k e f o r you t o s i g n i n l eg i b l y s o t h a t our t r ans cr i b er s can
read your na me. Follo wing the introduction of each bill
I' ll ask for a show of hands to see how many people plan to
testify on a par ticular bill. We will first hear the
introduction. Then we' ll hear proponent testimony, then
opponent testimony and then if there's neutral testimony
we' ll take that then. When you come forward to testify at
the stand here, please clearly state and spell your name for
the transcribers. Al l of our hearings are transcribed and
they would appreciate it very much if you would spell that.
Due to t h e la rge n umber of bills the Judiciary Committee
has, we' re going to use the Kermit B rashear memorial
lighting system which i s he re on the testifier's table.
Senat.ors introducing bills get five minutes to open, three
minutes if they choose to close. All other testifiers will
get three minutes exclusive of any questions the c ommittee
may ask . The blue li ght will g o on at three minutes.
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Yellow l i g h t wi l l com e o n a s a on e - m i n ut e w a r n i n g a nd t hen
when the light turns red we ask y ou to conclude your
testimony. The rules of the Legislature state that c e ll
phones are not a llowed so if you have a cell phone please
disable it. Appreciate that. We will allow you to s ubmit
someone else's testimony. However, we will not allow you to
read that into the record. Wi th that, Senator Cornett to
open on LB 281. We' ve also been joined by Senator Chambers
from Omaha. Senator Cornett. Welcome.

LB 2 81

SENATOR CORNETT: Thank you. Good afternoon, Senator Bourne
and members of the Judiciary Committee. My name is Abbie
Cornet t . . .

SENATOR BOURNE: Hold on one second, Senator.

SENATOR CORNETT: Oh, wrong table (laughter) . Sorry.

SENATOR BOURNE: No, that's all right.

SENATOR CORNETT: It's been a long, long day and it's even
hal f o v e r (l au g h t e r ) .

SENATOR BOURNE: It's been a long week, I' ll tell you.

SENATOR CORNETT: Yes, it has.

SENATOR BOURNE: Welcome to the committee.

SENATOR CORNETT: Thank you. Again , my name is Abbie
Cornett, C-o-r-n-e-t-t, representing the 45th Legislative
District. Under the Political Subdivisions Tort Claims Act,
a claim must be filed with the political subdivision before
a claimant may file a lawsuit. That filing must be ma de
within one year of the occurrence or discovery of a tort.
After the claim zs filed, a political subdivision has s ix
months in which to act or not to act on that claim. If the
political subdivision chooses not to act on the claim, the
c la i man t may wi t hd r aw t he c l a i m an d f i l e a l awsu i t .
Existing law provides that i f a pol itical subdivrsion
chooses not t o take action on the claim within a six-month
period, the statute of limitation period may be extended for
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an additional six m onths i f t he st atute o f li mitation
expires prior to t he time when the claimant withdraws the
c la im . Thi s b i l l wo u l d br i ng t he t i me f r a me f o r f i l i ng
claims under the P olitical Subdivisions Tort Claim Act in
line with the time frame of the state claims Tort Claims Act
which is two years. LB 281 is a bill which does not change
the statutory limitations for political subdivisions. It
does not change any of the ex isting protections for
political su bdivisions that exist under the Po litical
Subdiv i s o n s T o rt Cl a i m s A c t su c h as r equ i r i n g a t r i a l t o
the judge rather than a jury and capping damages at one
m il l i o n . I t s i mpl y el i mi na t e s a "got you" for the claimants
by minimizing confusion that may o ccur by ha ving two
di f feren" t ime limitations for fil ing cl aims un der two
similar acts. An example of this, the current bill creates
a trap which causes fundamental injustices to occur. If a
state truck runs a stop sign people have two years, w it h i n
two years to file a claim. If a city trucks runs the same
stop sian they only have one year. Th is is a problem for
unwary attorneys who may believe that he has two years to
act instead of on e depending on th e body w hich was
responsible. As I have stated before in prior testimony, I
believe in consistent logical laws because they are ea s ier
to obey and enforce. By bringing the City Tort Claims Act
or the Political Subdivisions Tort Claim Act into line with
t he s t a t e , i t wo u l d b e mor e l og i c al and wo u l d be m o r e
c ons i s t e n t . Th ank you .

SENATOR BOURNE: Before we ask questions of Senator Cornett,
could I get a showing of hands of those here to testify in
support of this bill? I see two. Those in opposition? I
see three. Those neutral? I s e e none. Quest ions for
Senator Cornett. Seeing no ne, t hank y ou. (See also
Exhibi t I )

SENATOR CORNETT: Tha n k y ou .

SENATOR BOURNE: First testifier in support?

STEVE LATHROP: Good afternoon, my name is Steve Lathrop. I
am an attorney from Omaha and here in support of LB 281. As
Senatoi Cornett has indicated, and by the way, I'm here on
behalf of Ne braska Association of Trial Attorneys. As
Senator Cornett has indicated, LB 281 changes the Political
Subdivision Tort Claims Act to make it mirror the notice and
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statute of limitations requirements of the state tort claims
act. I think it is important because it is a trap for not
)ust lawyers but people who have claims, legitimate claims
agains t a po l i t i ca l su bd i v i s i o n . The o ne - ye ar n ot i ce
requirement that p resently exi sts in the Political
Subdiv i s i o n To r t Cl a i ms Act i s t o o sho r t a pe r i od o f t i me
for many people to realize, particularly those that are not
represented by counsel for them to realize exactly what the
c la ims p r o c es s r e q u ir e s . I n a Po l i t i c a l Sub d i v i s i on To r t
Claim, the current requirement is that you file a claim with
a governing body within one year. And that might be a
l i t t l e s i mp l e i f i t ' s t h e c i t y of Om aha or Doug l as Co unt y ,
for example, bu t if it 's OPPD or MUD or some things that
aren't so obviously political subdivisions it can take more
than a year before you realize, fizst of all, that you have
a claim and, second of all, where the appropriate governing
body is t o file t hat c laim. So many people who have
l eg i t i m a t e c l a i ms a r en ' t al l ow e d t o make t ho se cl a i ms
because they missed the one-year notice requirement. All
this statute does 's extend the one-year notice to two which
is the very same thing that presently exists in t he st ate
Tort Claims Act. I can tell you also that there are lawyers
that miss that one-year requirement. That is a very very
short period of time for people who have had a death in the
family or a catastrophic injury. Many times they don' t, you
know, getting the c laim in and done in a one-year time is
not feasible for somebody that' s...a family that's reeling
from a catastrophic injury. I think that cnanging the
statute to mirror the state tort cl aims is in the best
interests of the people who have legitimate claims against a
pol i t i ca l sub d i v i s i o n .

SENATOR BOURNE: Than k
See'ng n o ne , t ha n k y o u .
would tho se testifiers
oppos i t i o n m a k e t he i r way

you. Questions for Mr. Lathrop?
Next testifier in support? And
t hat are g oing t o testify in

to the on-deck area? Mr. Mueller,
welcome.

BILL MUELLER: Thank you. Mr . Chairman, members o f the
commit t ee , m y n ame i s Bi l l Mue l l e r , M- u - e - 1- I - e - r . I app ea r
here today on behalf of the Nebraska State Bar Association
in support of LB 281. As Mr. Lathrop testified, we believe
that the time period for filing a claim under both the state
Tort Claims Act and t.he Political Subdivisions Tort Claims
Act should be a uni form two-year period o f time. As
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Mr. Lathrop testified, a one -year time p eriod is a very
shor t t i me pe r i o d f or f i l i ng an y t yp e o f a cl a i m. I n
Nebraska, as an example, a general tort claim must be filed
within four y ears of the occurrence. A professional
liability claim, a medical malpractice claim must be filed
within two y ears. A one-year statute of limitations is a
very short statute. We believe that the better policy is to
make them uniform, two-year time period both under the state
Tort. C l a i ms Ac t a n d t h e Pol i t i c al Subd i v i s i o n Tor t Cl a i ms
Act. I'd be happy to answer any questions the committee may
have.

SENATOR BOURNE: Thank yo u. Questions for Mr. Mueller?
Seeing n o ne , t ha n k yo u .

BILL MUELLER: Tha n k you .

SENATOR BOURNE: Next testifier in support. The firs t
testifier in opposition?

TOM MUMGAARD: Go od afternoon, Mr. Chairman and members of
the committee. My name is Tom Mumgaard. I'm a deputy city
attorney for the city of Omaha. I'm here today to express
to you the city of Omaha's experience with the Tort Claims
Act and what we...our opposition to this change. Basically,
the city of Om aha sees this as a solution looking for a
problem. We have not seen over a nu mber o f ye ars that
people are missing their opportunity to make claims against
at least the city of Omaha. Our experience over the la st
four years, for example, shows that we had between 500 and
900 cia ms per year made under the Tort Claims Act du ring
that time period. A vast majority of those claims are made
with i n t h e f i r s t s i x mo n t h s o f wh e n a n i nc i d e n t oc cu r s . We
only see about less than six per year that are denied due to
the exp'ration of t he on e-year claim p eriod. So our
experience at least shows that there are not a large number
of people who are coming to our attention who are being
t rapped into not getting a timely claim or lawyers who ar e
being lulled by misapprehension about who they need to make
a claim with, that many, many people are taking advantage of
the tort claims act every year against the city of Omaha and
very few come to our attention who are no t ti mely. The
shorter period certainly is a great benefit to the public
and to the claimant, that certainly getting the claim made
q uick l y l e ads t o a qu i cke r i nve st i g at i on and a qu i cke r
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decision. We are better able then to budget o n a year ly
baszs as to how much we need to put aside to pay for claims.
We are better able to sort out the good claims from the bad
c la ims i f we l e a rn a b ou t t hem qu i ck l y . I t i s n ot . . . now
certainly the state handles it and getting one more year to
make a claim in a lot of instances would not be a pr oblem.
In those instances where a record is made of an incident, a
tort, such as car accidents, those types of th ings where
there is a doc umentation, there is an investigation made,
the extending this to one year would not really be a problem
for t he c i t y o f Oma ha. But we h av e ve r y d i ve r se t y pe s o f
activities occurring that can lead to tort claims and many
o f those, there is no record made at the tim e that th e
rnjury purportedly occurs. For example, the f alls on
sidewalks due to defects or snow and ice on sidewalks. I f
we don't learn about those within a very short period of
time, whatever evidence there may be to see whether that is
a good or bad claim quickly disappears. The longer wait to
be notified can, at times, make it impossible to d etermine
what really happened other than what the claimant purports
to happen. The beneficiary of a change such as t his, we
think, based upon our experience would largely be the people
wrth spurious or questionable claims who count on that fact
that time will erase any evidence that w ould s upport the
cz.ty's defense to a claim. We just propose that the tort
claims act zs working well now. It is satisfying the needs
of many, many people throughout Nebraska and there is no
need to change. I'd answer any of your questions.

SENATOR BOURNE: Thank you. Que stions for M r . Mumgaard?
S enato r C h amber s .

SENATOR CHAMBERS: Mr. Mumgaard, you' re here as an advocate
for the city of Omaha, correct?

TOM MUMGAARD: T h at's correct.

SENATOR CHAMBERS: And you' re advocating in your role as an
attorney for the city.

TOM MUMGAARD: T hat.'s correct.

SENATOR CHAMBERS: And your ethi cs require you to offer
zealous representation for your client, is that correct.?
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TOM MUMGAARD: That's correct.

SENATOR CHAMBERS: And you are giving what I consider to be
very zealous representation today so I don't fault you for
that at all. I want to get that out of the way. If delay
causes evidence to disappear or memories to f ade w ouldn' t
that also affect the claimant's case?

TOM MUMGAARD:
t he p e r so n w h o
t o t .hem. The y
The c i t y i s
h appened so we
evidenc e t ha t
suppor t t h e c i
w ould s u ppor t

SENATOR CHAMBERS: N o w t h i s wi l l b e a c i v i l ac t i on t ha t wi l l
b e br oug h t .

TOM MUMGAARD: Wel l , u l t i mat e l y , c l ai ms i f t h ey ' r e no t
resolved in the claim stage, yes, they can go to a civ i l

Well, certainly it could but the claimant is
immediately knows that something has happened
need to remember it, they need to record it.
not, the city is not aware that something has
c annot document any of the evidence. So t h e
tends to d isappear is evidence that would

ty's defense rather than th e evidence that
the claimant's assertions.

act i o n .

SENATOR CHAMBERS: Right. And whether it goes to the what I
call the i nformal resolution which means short of court or
goes into a court as a lawsuit, the burden of proof has to
be borne by he claimant. Is that true?

T OM MUMGAARD: Y e s.

SENATOR CHAMBERS: Is the standard of proof preponderance of
evidence in those claims?

TOM MUMGAAPD: Y es .

SENATOR CHAMBERS: So how .

TOM MUMGAARD: Well, let me take it back. Okay, we don' t
necessarily apply the same standard of proof to a claim that
we' re trying to adjust much like an insurance company as we
would b e a p p l i ed i n a cou r t .

SENATOR CHAMBERS: Ok a y .
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TOM MUMGAARD: I mean , some t i m e s i t ' s we l l , s i mp l y t he
plaintiff has a better account of what happened than the
city does so we' re going to pay the claimant.

SENATOR CHAMBERS: But in the instances where the city does
not want to settle then the claimant would have to meet the
standard of preponderance of the evidence.

TOM MUMGAARD: Just like any other civil plaintiff, yes.

SENATOR CHAMBERS: Right. If this bill is passed, what harm
d o you t h i n k w i l l com e t o t h e c i t y ?

TOM MUMGAARD: Well, this bill won't necessarily change what
happens once a claim gets to a lawsuit. You still have t o
file your lawsuit in the two years. You still have to get
going on it. You still have the same burden of proof. What
this bill would do in cases with claims that go beyond t he
one year and st retch out as long as two years, what that
would d o i s j u st s i m p ly ma ke i t mo r e d i f f i cu l t f o r o ur
office who handles those claims to determine accurately and
fairly what really happened.

SENATOR CHAMBERS: Now would you agree that my ro le as a
policymaker is d ifferent from your role as an advocate for
your c l r en t ?

TOM MUMGAARD: Certainly.

S ENATOR CHAMBERS: And mine is broader so perhaps the fe w ,
r el a t i v e l y spea k i n g , who wi l l l o se t he i r c l a i m b e c a use t h e
statute of limitations which is different from others would
expire, may have a greater impact on my decision than it
would on your feeling as an advocate. Would you agree with
that and grant me that?

T OM MUMGAARD: Cer t ai n l y . And I wou l d o f f e r wh a t e v e r
assistance I could for you and your policymaking role. And
I would just simply suggest that if the Legislature wants to
set public policy which is your role, that in this area you
should do what on balance achieves the greatest benefit to
the greatest number of people. And I would submit that the
one-year statute and the tort claims act as it exists now is
f u l f i l l ng t ha t r o l e , i s d o i ng t h at . And t ha t t o do t ha t
you do not need to focus upon a few people who may because
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o f t h e i r o w n i na t t en t i on or t he i r l awy e r ' s i n at t ent i on , who
may not get a claim in within a year. That our experience
shows that is a very small number of people and w e do n' t
think that public policy should be aimed at, you know,
ensuring or guaranteeing that those people will not be hurt
by their own mistakes.

SENATOR CHAMBERS: Did you say ear lier and I'm asking
because I don't want to put words in your mouth, that t h i s
bill if enact.ed into law would be beneficial to the public?

TOM MUMGAARD: W e ll,...

SENATOR CHAMBERS: Or did you not say that?

TOM MUMGAARD: ...no, I think the existing tort claims is on
balance more beneficial to the public because it allows the
city to take care of their claims quickly; it allows them
more certainty on their budgeting process, . . .

SENATOR CHAMBERS: Then let me ask the question a different
way. Did you say that this bill, if passed, would be
beneficial to the public?

TOM MUMGAARD: W e l l , i f I d i d , I mi sspo k e . I .

SENATOR CHAMBERS: Okay , so you don't think it would be
beneficial to the public?

TOM MUMGAARD: No , I do not. I .

SENATOR CHAMBERS: You think it would b e harmful t o t he
publ i c ?

TOM MUMGAARD: Well, it'd be harmful to the taxpayers that
would then be faced with claims that are more difficult to
r esolv e an d p e r h aps more s p u r i o u s .

SENATOR CHAMBERS: Mr . Mumgaard, if I were a law professor
and you were a student and I asked you a qu estion on t h e
exam, is this beneficial to the public, would yo u s t a r t you r
answer, this would not be beneficial to the taxpayers?
Would you answer the question as I asked it or would yo u
substitute words to change the question?
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TOM MUMGAARD: Excu se me, Senator. Yeah, I was trying to
def in e who t h e p u b l i c i s . I f t h e pu b l i c ar e t he peo p l e t h at
my client serves and th at's the taxpayers. That 's the
residents of Omaha.

SENATOR CHAMBERS: Um -hum.

TOM MUMGAARD: I f t ha t i s t h e pub l i c , I wou l d say n o , t h i s
wil l n ot be ben e f i c i a l t o t h os e members o f t he pu bl i c .

SENATOR CHAMBERS: My f i na l qu es t i on . Wi l l t h i s b i l l j u s t
apply to Omaha or will it be a statewide statute?

T OM MUMGAARD: Certainly it will be statewide. All that I
can offer you is the city of Omaha's experience.

SENATOR CHAMBERS: I didn't understand.

TOM MUMGAARD: All that I can offer is the city of Omaha's
exper i e nce a n d . . .

SENATOR CHAMBERS: That ' s a I I have . Thank yo u ,
Mr. Mumgaard .

SENATOR BOU RNE: Thank you. Furt her questions for
Mr. Mumgaard? Seeing none, thank you. Appreciate your
test>mony. Next testifier in opposition?

VINCE VALENTINO: (Exhibit 2) I have a handout, Senator.

SENATOR BOURNE: The page will get it so if you just set it
on th e d e s k a n d b e g i n w h e n y o u ' r e r ea d y .

VINCE VALENTINO: My n ame is Vince Va lentino f rom York,
Nebraska. I ' m an attorney, been in the practice of law for
30 years now. I represent the Nebraska Intergovernmental
Risk Management Association. It's located here in Lincoln,
Nebraska. They share approximately 70-some counties in this
state. My handout which is more for information so that the
committee can determine its policy, there are various states
that have much shorter statute of limitations than Nebraska
do. And, in fact , t here are many states that also have
split statute of limitations for filing claims within their
own state regarding both political subdivisions versus state
government. Fran kly, in my representation of the various
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counties that we represent in our office for various types
of claims, we h ave n ever, frankly, come into a situation
where an attorney has missed a statute for filing a cla im.
Policywise, I gu ess, the question you folks always have to
answer is, why do we want to change a sta tute t hat
apparently seems to be working well simply because it may or
may not be coincidental with the state statute. Most of the
claimants that I 'm fa miliar with t hat w e represent and
l r t i g a t .e ag a i ns t a l w a y s h av e a n at t o r n e y . They g ene r a l l y
foie their claims within the statutory period. I have not
run into one that I can recall that hasn't filed their claim
within the statutory period. In smal ler d epartments,
smaller counties, for i nstance, getting the information
qurckly on a claim really helps the investigative process.
we' re able t.o get individuals out and ab out to do the
investigation promptly rather than wait one year and
364 days to d o an investigation when a claim comes in.
Frankly, the state o f Iowa ha s a 60-day statute of
limitation for its political subdivisions. You talk about
fast and quick, they know about those claims, they' re
investigated. The quicker the claim is investigated the
quicker the resolution to the claim. My view is, our system
has worked well. I h aven't really seen a si tuation that
necessarily requires a le gislative change, just the two
years. I didn't know we were setting laws for th e un wary
attorneys but I was unwary once too when I first started out
(laugh) in the practice of law. But we, you know, everybody
certainly learns and i f you d on't know the answer you
certainly check with your other cohorts or legal counsel or
go to the law bcoks, that helps. Thank you.

SENATOR BOURNE: Than k you . Questions for Mr. Valentino?
S enator C hambers .

SENATOR CHAMBERS: I have known Mr. Valentino for more years
t han I' ll say for the sake of both of us. But I will s a y ,
your 30 years of practicing law have been kinder to you than
m y 35 year s i n t he Leg i sl a t u re ( l a u g h t e r) ha v e b e e n t o m e .

VINCE VALENTINO: Senator, we' re both gray.

SENATOR CHAMBERS: Okay. But I just want to ask a couple of
questions because I went through with Mr. Mumgaard the basic
t h i n g s .
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VINCE VALENTINO: I understand.

SENATOR CHAMBERS:
y ou r e p r e s en t f ee l
interests and, i f
harmed and h o w?

VINCE VALENTINO: Senator, my view of that question is that
I wouldn't use th e word ha rmful. I wo uld use the word
p reju d i c i a l . The qu i ck e r a cl a i m i s kn o wn , t he qu i ck er i t
can be i nvestigated, the quicker it can be resolved. Some
people have a view that all insurance companies spend their
time trying to figure out how to deny claims and not pay
claims. My experience with NIRMA, in particular, has been
that if a cla im is there and it is to be investigated and
they know about it and they' re on top of it to take the
pictures, do the investigation and get it done, if there's a
claim that t hey believe not to have a defense to they will
take care of it. They will resolve it. The quicker that
claim is fi led the better it is not only for the claimant
but also for the political subdivision. Will it har m a
political subdivision? It might prejudice it to the extent
that t.hey won't gather the evidence they really need. If
you go to one year and 364 days before a claim is filed, it
doesn't take a rocket scientist to know that t hat ca n be
prejudicial to ei ther party to have it go out that long,
either party whe=her you' re a claimant or whether you' re the
person who the claim is asserted against.

SENATOR CHAMBERS: As a legal s cholar, Mr. Valentino, and
I'm aware of some of the...I hate to give you credit,...

If this bill became law the group that
that it would be ha rmful to their
so, which interests of theirs would be

VINCE VALENTINO: Don' t.

SENATOR C HAMBERS: ...some of the inventive ways you have
presented cases and won them when they seem unwinnable. I
know you' ve read Nebraska Supreme Court decisions and, on
o ccasi on , t h e co u r t wi l l say i n a n op i n i on , a l t hou g h w e w i l l
consider wh at our sist e r states have done , our
responsibility as a cou rt ultimately is to do what's best
for the citizens of the state of Nebraska and, as a result,
sometimes they w ill r ender a dec ision that goes against
what's called the majority authority around the country. So
a s poli.cymakers we may feel that it is valuable enough to
have a type o f consistency and thereby notice to possible
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claimants that would justify extending this from one year to
two years. So if that happens, don't think that you' ve lost
anything. You ' re still adept. Yo u could pirouette on a
d ime a nd y ou ' l l st i l l wi n so me o f t he , app ar e nt l y ,
unwinnable. But even Barry Bonds doesn't hit a home run
every time and I don't stop every bill that I'm opposed to.
That.' s a l l I wou l d ha v e .

VINCE VALENTINO: I understand, Senator. Thank you.

SENATOR BOURNE : Further qu estions fo r Mr . Valentino?
Seeing none, thank you. Appreciate...

VINCE VALENTINO: Tha nk y ou .

SENATOR BOURNE: ...appreciate your te stimony. Next
testifier in opposition?

GARY KRUMLAND: Senator Bourne, members of the committee, my
name xs G ary K rumland. It 's sp elled K-r-u-m-l-a-n-d,
appearing on behalf of the League of Nebraska Municipalities
in opposition to LB 281. Just wanted to point out, there is
a difference between local governments and the stat e
government in r equirements on developing a budget. Local
governments are under requirements that they do have to do
an annual budge . There's strict requirements on what's in
the budget, when it's filed, and that sort of thing. So we
think the one year in the tort claims act fits in with what
the local government requirements are in the budget so that
any claims payments that they want to consider and pay would
be...fit in be tter with the budget. So their budget cycle
is different than what the state budget is.

SENATOR BOURNE: Than k you . Quest i on s f o r Mr . K ru ml a n d ?
S enato r C h amber s .

SENATOR CHAMBERS: Mr . Krumland, I'm not going to ask you
any legal questions because I know that you' re not a lawyer
but I think you can answer...

GARY KRUMLAND: : am a lawyer but.

SENATOR CHAMBEFS: Oh , y ou ar e ?

GARY KRUMLAND: Yea h , but maybe I shouldn't have said that
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( laught e r )

SENATOR CHAMBERS: B u t s i n ce I d i dn ' t kn o w , I ' l l s t i l l ab i de
by the rule that I adopted because I don't want to drag this
out too long. But each person who has spoken has spoken
from a d if ferent p erspective a nd yours is as a
repres ntative of t h e mu nicipalities. And you represent
municipalities as entities but not the citizens who re side
in those municipalities. Is that true?

GARY KRUMLAND: I woul d say so although we represent the
elected officials who represent the citizens.

SENATOR CHAMBERS: But you are not here t o represent the
citizens in thos municipalities, are you?

GARY KRUMLAND: No, we are here that the city as an entity.

SENATOR CHAMBERS: As an entity, right. That 's what a
municipality is. And you know that cities are created by
t he s t a t e .

GARY KRUMLAND: R ight.

SENATOR CHAMBERS: And they can be abolished by the state.

GARY KRUMLAND: We l l , I do n ' t know a b o u t t h at . Ci t i e s a r e
municipal corporations that are created under the laws that
create the states. They' re not created by the state.

SENATOR CHAMBERS: Well, the Supreme Court has said that the
states can abolish cities and all we have to do is say a
munici p a l i t y sh al l co nsi st o f o ne - and - a - h a l f o r f ewer
persons. And if there a r e no ent ities that meet that
def i n i t i on t h e re a re no m u n i c ip al i t i e s . Bu t anyw ay , o ur j ob
as members of the Legislature is not to represent entities
and political subdivisions but the citizens of the state at
large. Does that sound like a reasonable statement of what
our responsibilities are to you?

GARY KRUMLAND: To a certain extent, although because of the
authority you have over citie s, othe r polit ical
subdivisions, I do think that you need to take th ose into
consideration too and.
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SENATOR CHAMBERS: W e do ,

GARY KRUMLAVD: Ye ah .

SENATOR CHAMBERS: ...and you' re presenting their position.
But our primary responsibility, I will assert it rather than
offer it as a question, is to the citizens a nd if a
persuasive ca s e has be en made t hat s ince the s tate
establishes statutes of limitations it would make more sense
for us from the standpoint of policy to have a consistency.
That doesn't mean every statute of limitations is the same
but there might be four years or two years. But thi s one
year is k ind of o ut of step with the others, or do you
disagree with that?

GARY KRUMLAND: I mean, it is out of step but I think there
are policy reasons for that.

SENATOR CHAMBERS: If I were a chiropractor who dealt with
centipedes and tne centipede can't get q uite where he' s
going and we cneck him and we said, one leg is out of step
x ' t h t h e rest of them. To get him to function properly, we
should just put th a t one leg in step with the others or
should we put all the others out of step with that one?

GARY KPUMLAND: Well, with a centipede I suppose you wou ld
pu i t i n s t ep wi t h a l l t he ot h er s bu t t he r e ar e a l r ead y ,
like I poi nted o ut , law s that apply to political
subdi v i s i o n s t ha t m a y n ot ap p l y t o ot her s i t u a t i on s .

SENA.OR CHAMBERS: T h at's all that I would have. T h ank you,
M r. K r u m l a n d .

GARY KRUMLAND: Ok ay .

S ENA.OR BOUR N E : Thank you . Further q uestions for
Mr. Krumland? Seeing none, t.hank you. Further testifiers
in a ne gative capacity? Are there any neutral testifiers?
Senator Cornett to close.

SENATOR CORNETT: Thank you again for you r time. I ' ve
l i s t e ne d t o t he op po s i t i o n t o t h e b i l l and I ' v e hea r d , t h i s
is about a budget. This is about risk management. No one
brought up, other t han S enator Chambers, that t his is
b enef i c i al t o t he p eop l e . I t i s not abo ut a bu dg e t i ssue
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fo r t he c i t y . I t . i s abo ut pe o p l e t h at ha ve b e e n i n j ur e d o r
killed that, ard the time period that they have a right to
file a tort claim. If this was a pr oblem, the t wo-year
period that we' re asking for in this bill, the state would
have came in and asked you to lower t heirs to b e in line
with the city. Th is has not happened. What we are asking
is t.hat the cities and the municipalities are brought up to
the same level as the state. I'd urge you to support this
b i l l and t ha n k y c u ve r y m u c h .

SENATOR BOURNE: Thank you. Questions for Senator Cornett?
Seeing none, thank you. That will conclude the hearing on
LB 281 . Sen a t o r Hudk i ns t o op en on LB 1 52 .

LB 152

S ENATOR HUDKINS: Thank you, Senator Bourne and members o f
the Judiciary Committee. For the record, my name is Carol
Hudkins, H-u-d-k-i-n-s. And I represent the 21st district.
Today I am presenting LB 152 which was brought to me by the
Nebraska Intergovernmental Risk Management Association. In
a nutshell, this b ill c reates a definition for the term,
innocent third party. As used in bo th th e Ne braska
Political Subdivisions Tort C laims Act and the State Tort
Claims Act. Th is is important because between those two
acts, both the state and its political subdivisions are held
st r i c t l y l i ab l e whe n t he ac t i o ns of one o f t he i r l aw
e nforcement officers during a ve hicular chase are t h e
proximate cause of injury, death, or property damage to an
innocent third party. The problem is that what constitutes
an innocent th.rd party is not defined in either of those
laws. This has ed the Nebraska Supreme Court to create its
own definition of an innocent third party as someone who has
not promoted, provoked, or persuaded the driver of a fleeing
vehicle to engage in flight from law enforcement personnel
and one who has not sought to be apprehended in the fleeing
vehicle. Wh at LB 152 does is expand slightly upon t hat
judicial definition and make it statutory. Specifically,
the bill says that a passenger in or on a fl eeing vehicle
would not be considered an in nocent third party if that
passenger, and there are six reasons. If th a t pa ssenger,
number one, is under the i nfluence of alcohol or drugs;
number two, enters the vehicle knowing or with a r easonable
belief that the driver of the vehicle is under the influence
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o f a l coh o l i c l i qu or or d r ug s ; n u mber t hr e e , f a i l s t o t ake
reasonable steps to persuade the d river of the fleeing
vehicle to stop; promotes, provokes, or persuades the driver
to engage in flight from law enforcement personnel; and,
number five, is sought for apprehension by law enforcement
personnel o r ; nu mber s i x , i s e ng a ged i n a n y i l l e ga l a ct i v i t y
which woul d i t se l f g i ve r i se t o an a r r es t . I t ' s i mp or t ant
to point out that t he bill is very limited in scope. It
d oesn't repeal the s trict liability provisions of th e
curren t l aws . Ra t he r , i t ' s l i mi t ed i n app l i cat i o n o n l y t o
passengers in vehicles fleeing from law enforcement. In
other words, LB 152 would have no impact at all upon the way
in which the l aws c urrently work with regard to truly
innocent third parties such as pe ople walking down the
street, sitting at the bus stop, riding a bike, or driving a
vehic l e not i nv cl v e d i n t h e p ur s ui t . Al l of t he se t y p e s o f
individuals would continue to be protected by th e st rict
l i a b i l i t y pr o v i si o n s o f bo t h t or t c l ai m s a c t s a mended by t he
bill. Having p rovided a bare bones description of what
LB 152 does, I would like to make way for some p roponents
whose professional expertise make them much more capable
t han I o f d i scu s s i n g t he b i l l as we l l a s f a r b et t er ab l e t o
respond to w hatever specific questions you may have about
i t. Be fore they testify, though, I wo uld b e ha ppy t o
respond to any simple questions that you might have.

SENATOR BOURNE: Than k you. Bef ore taking questions for
Senator Hudkins, could I get a sho w of hands of tho se
t es t i f y i ng i n supp o r t ? I see t hr e e . Tho se i n opp o s i t i on ?
I see one. Those neutral? I s e e none. Quest ions for
Senator Hudkins? Seeing no ne, t hank y ou. (See also
E xhzbz.t 3 )

SENATOR HUDKINS: Tha nk y ou .

SENATOR BOURNE: First testifier in support?

V INCE VALENTINO: ( Exh i b i t 4 ) I h av e a han do ut f or yo u ,
Senator. My name is Vince Va lentino. I'm from York,
N ebraska . I ' m here r e pr e s e n t i ng t he Neb r a ska
Intergovernmenta Risk Management Association which insures
approximately 70-some counties on a self-insurance basis. I
thz.nk Senator Hudkins has explained kind of t he nu t s an d
bolts of t he b. 11 . I guess there ' s a policy decision here
for the Legislature to make and the bill is limited. The
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Legislature has a lready made a policy decision regarding
s t r i c t l i ab i l i t y an d I ' m no t h er e t o ar g ue t ha t a t a l l . The
real point of this is that the courts...because there was no
legislative definition of in nocent third party the courts
have now begun to affix what they t hink that l egislative
definition was m e ant to be. That is not or may not be the
will of the Legislature as far as th at's concerned. In
fact, in H enery, which is a case that has just been passed
out to you, the court has noted that because the Legislature
took no action that they' re actually buying o ff on the
definition that courts have affixed to the term innocent
third party. I actually tried a case where a passenger was
loaded on meth a n d t he driver was drunk and went off a
c ounty road down a culvert and into a creek. We ended u p
paying out over S450,000 on that claim because the passenger
was "the innocent third party." Y o u can actually have a
situat.ion where the passenger may, in fact, be wanted by the
authorities and the dri ver e nds u p either ki lling o r
seriously in juring tha t pas senger and the p assenger
recovers. I don't know if that's the l egislative policy
t ha t t h e Leg i s l a t ur e a ct ua l l y wan t s t o h ave i n p l ace i n a
situation such as has been d escribed. The various s ix
circumstances that are s et fo rth i n the proposed LB 152
basically are =h ose s ituations where you wo uld thin k
normally that you would not have a person claiming to be an
innocent third party. Because there is no defense to strict
liability save that of causation, that is, did th e chase
actually cause or w a s it a cause, not the cause, but a
cause? Because our c ourts have gone that far just to say
have to b e just a cause, not the sole cause of the injury.
So, essentially, t hose are the six circumstances that are
set th e r e . Th ank you .

SENATOR BOURNE: Th ank you . Questions for Mr. Valentino?
Senato r F l o od .

SENATOR FLOOD:
Mr. Valentino,
c oncerns a b ou t s
under Sec t i on 5
assume that two
i n t o x i c a t e d .
ge s st op p ed b y
f r i e n d an d he
c hase en su e s .

Thank you , C h a i r man Bou r n e . Tha nk yo u ,
for your testimony today. I have s ome
ome of the different subparagraphs here

on page 4, beginning on line 4. Let' s
individuals are at a bar. One of them is
He asks his friend for a ride. That friend
police or the police attempt to stop the
decides he's not going to stop and then a
That passenger who's intoxicated under
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sub 5 (a) has not vi olated any laws. He 's certain'y not
driving. He makes a reasonable decision to ask his friend
t o d r i v e h i m. A ch as e b e g i n s a n d l e t ' s say he ' s k i l l ed i n
that vehicle chase. If we look at it from a policy
standpoint, what has he done that's wrong?

VINCE VALENTINO: Are you saying both driver and p assenger
a re d r u n k ?

SENATOR F'LOOD: No, I'm saying the driver is sober.

VINCE VALENTINO: Okay, and the passeng r is drunk?

SENATOR FLOOD: R ight.

VINCE VALENTINO: Okay.

SENATOR FLOOD: I would submit to you that the driver (sic)
being drunk on his face is not an illegal activity. He ' s
not the one driving. He's allowed, you know, maybe he's .09
and then he's killed in a pursuit. I d on't see how he' s
committed any criminal act that wo uld wa ive t he sta te' s
l i a b i l i t y und er o ur s t r i c t l i a bi l i t y p o l i cy . How w o u l d y ou
r espond t o t h at ?

V INCE VALENTINO: We l l , pub l i c i n t ox i ca t i on an ym or e i s a
c iv i l o f f ens e a s y ou pr o bab l y kn o w wh i c h c o u l d r es u l t i n
somebody being placed in detox and so forth. Th e drugs is
the other issue on this one which you' re just talking about
drunk as opposed to under the influence of d rugs because
that's what (inaudible) contains also.

SENATOR F L OOD:
a lcoho l .

VINCE VA' ENTINO: Right. But the two are to gether under
t hi s pr o po s a l , t h e i n f l ue n c e o f al c oh o l o r d r ug s . I gu es s
t ha t ' s a po l i cy dec i s i o n b ut y ou sa i d gu i l t y o f any t h i ng .
And the d e finition of in nocent third party is a question
l eg i s l at i v e l y and po l i cywi s e , d o yo u wan t t o h ave
individuals who are under the influence of alcohol that are
passengers in a vehicle that end up in a pursuit recovering?
Because if you do then you strike that provision out . I
wouldn't agree with you that drugs ought not be included in

I ' m talking about under the influence of

t her e .
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SENATOR FLOOD: My second question would be, if the Chairman
would permit me to ask a series of questions here; 5(c)
fails to take reasonable steps to persuade the driver of the
fleeing vehicle to stop the vehicle. I f the passenger is
now dead, we have a proof problem as to what steps...

VINCE VALENTINO: No, not really. The driver would probably
test.ify that the passenger told him to stop. I' ve had that
a l o t t oo .

SENATOR FLOOD: But is it go o d pu blic p olicy...say the
driver has a gun. Should there be a burden on the passenger
to try and persuade a person with a gun to stop fleeing the
police even if they' re friends?

VINCE VALENTINO: Well, I guess the point you w ere m aybe
asking is w hether or no t t he per son wi th the gun is
threatening the passenger. Am I right on that or am I...

SENATOR FLOOD: W e ll , I ' m say i ng . . .

VINCE VALENTINO: ...is he just armed with a gun or?

SENATOR F'OOD: You seem to want to place a burden o n the
passenger in a vehicle pursuit to take some affirmative
steps to try and stop the pursuit. We don 't k now wh at' s
happening inside that car and it may not be reasonable in
the passenger's opinion to try and do anything to stop this
person t.hat's attempting to avo id ar rest fr om a law
enforcement officer. Do you see where there might be a
policy question there?

VINCE VALENTINO: Sure, sure. But as I told you before,
generally, what we end up with in these cases is a driver
will testify as did ot hers, I think in the Stewart case.
Well, that person wanted to get off but I didn't listen to
them. That person wanted to get out. That person told me
to stop. That person told me not to continue driving.

SENATOR FLOOD: And certainly you would understand that when
we make a rule it ap plies to everybody regardless of
specific instances versus others. So we have to be
cognizant of the fact that our bright line rule wi ll apply
to everybody in every situation.
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VINCE VALENTINO: T r ue .

SENATOR FLOOD: T r u e .

VINCE VALENTINO: But isn't it not reasonable for a person
to try t o tell someone to stop, to not try to evade the
p ol i c e ?

SENATOR FLOOD: Okay, let's g o to 5 (e), is sought for
apprehension by law enforcement personnel. Against better
judgment in m y district, I have represented people in my
criminal defense practice that have been a rrested on a
warrant for failure to pay a library fine. So if my, you
know, library patron forgets to pay his fine and they issue
a warrant for his arrest which has also happened in Senator
Burling's district and that individual is in a vehicle
that's being pursued by the po lice and he ends up being
killed. Should he not be entitled to recovery because he is
a wanted i n d i v i du a l ? Or ma y b e h e f o r g o t t o p ay h i s ch i l d
support or m aybe h e fo rgot to comply with a certain
administrative regulation. It's gotten to the point where
there's a warrant for his arrest, or pay a speeding ticket.
That would seem to be overly broad to me an d we wouldn' t
want to try and...he is sought for apprehension.

VINCE VALENTINO: Well, right now that person can recover so
if that person has a warrant out for them for armed robbery
and no t a l i b r ar y f i ne , . . .

SENATOR FLOOD: Yeah .

VINCE VALENTINO: ...or some other reason and the driver
says, oh, God, you' re wanted. I better get you out of here
and off they go. An d the reason for that, perhaps that
whole scenario unfolding is because that person next to him
is wanted. That person under our current law will recover
without even saying, you know, well, I'm wanted...

SENATOR FLOOD: Can you see the problem, though that may
ar i s e . . . ?

VINCE VALENTINO: You mean with the library fine?

SENATOR FLOOD: If there's a warrant out for their arr est
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that's unrelated completely to t he re ason t hat they' re
fleeing the po lice at that time, that the driver has made
the choice to flee the police.

V INCE VALENTINO: I guess the question is, do y ou wa n t a
person who is sought to be apprehended by law enforcement to
be included within that definition of innocent third party
or do you want them excluded from that definition? That ' s
really a policy choice.

SENATOR FLOOD: Thank you very much. Appreciate it.

SENATOR BOU RNE: Thank you. Further questions for
Mr. Valentino? Senator Chambers.

SENATOR CHAMBERS: I can't resist. Mr. V alentino, if you
all hadn't shifted the arrangement and the order in which
you came up here, t he same three parties, I'd say as Yogi
Berra is d eja vu all over again. I d on't have that many
questions and Senator Flood touched on the policy
considerations. But the original bill was mine that became
law so I'm an advocate for that and I agr ee wit h t he
interpretations =hat the Supreme Court has laid down just so
you know what my position is and you can judge my questions
accordingly. In other words, I don't claim to be completely
neutral as I ask these questions but none of them will be
loaded more than you' re able to handle.

VINCE VALENTINO: T h at's fair, Senator.

SENATOR CHAMBERS: So if we start with number one, it' s
possible that a person could have been picked up i n an
ambulance or even in a police car drunk or even be in h's or
her own car drunk and somebody could steal that car and take
o f f .

VINCE VALENTINO: T h at's true.

SENATOR CHAMBERS: And that person could not recover under
the law as it's written.

VINCE VALENTINO: Would not be considered an innocent third
party if that passenger is under the influence...

SENATOR CHAMBERS: Right, if this passed. Right.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 152Committee on Judiciary
February 10 , 200 5
Page 23

VINCE VALENTINO: . . . i n a f l ee i ng veh i c l e .

SENATOR CHAMBERS: Rig ht. And if we look at what is meant
by innocent third party from my perspective none of th is
applies because when I brought the bill I meant innocent of
any affirmative action that generated the chase or sustained
the chase. Not n nocent in the sense of going to heaven if
they die o r be ing a pu re person who's never committed a
wrong. They c ould have just gotten through murdering
somebody and if they' re in this car and they' re not fleeing
from the murder and they have no role to play in the chase
they' re an innocent third party so you know my view. Now
I'm going to go to some of the others. In B it says enters
i nt o t he ve h i c: e know i n g o r wi t h a r e as o n abl e b e l i e f t ha t
the driver of th e vehicle is under the influence of
alcoho l i c l i q uo r or dr ug s . How wo u ld a r ea so n ab le be l i e f be
established or if the per son just flatly denied knowing,
t hat wo u l d b r i ng i n t o i ssu e t h e know i n g . How wou l d t he
establishment of a reasonable belief be undertaken? I'm not
saying it wo uld be successful but ho w wo uld t hat be
u nder t a k e n ?

VINCE VAL E NTI NO: Well , y ou wo ul d hav e t o p r ove
circumstantially that the parties that were involved in this
particular pursuit that are passenger and/or driver that the
passenger would know or reasonably should have known that
t hat person was under the influence. And what you have to
do basically is...we used to do under the old contributory
negligence, willful reckless type of things and that is you
have tc s how oy circumstantial evidence that those people
e ther have been together for some period of time so th at
the passenger would have realized that person is in fact
under the influence of alcohol or drugs.

SENATOR CHAMBERS: Okay, now let's stop there because you' ve
answered that part of it. How would a person know that if
he or sh e go t in a car with this person and they believed
the person might be impaired so we don't have to s ay they
actually know because they didn't take a test so they don' t
k now they' re over the limit. But th ey believe that t h e
p erson i s .

V INCE VALENTINO: As i n v i s i b l y i n t o x i c at e d o r v i s i b l y und e r
the influence of drugs.
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SENATOR CHAMBERS: Now here's what it says. Enters into the
vehicle knowing the p erson is under the influence but it
doesn't say that the person actually has to be under t he
influence. You could reasonably believe that person is
under the influence but they' re not and yo u couldn' t
r ecove r .

VINCE VALENTINO: Well, actually...actually, I could tell
you that this statute could be rewritten to sa y knew or
reasonably should have known which is even a lesser burden
t han what i s cur r en t l y i n t h i s pa r t i cu l a r p r ov i s i on . I n
other words, Senator, if so mebody wanted to load this
statute so that :he burden really was lower than knowing or
a reasonable belief by a reasonable person one would simply
have t o s a y , kn ew or re a s o nably s h o u ld h a ve k n o wn.

SENATOR CHAMBERS: But here's the point I'm getting to. It
doesn't say that the d river has to have been under the
i n f l u e n ce . I t do esn ' t say , en t e r s i n t o t he ve h i c l e be i ng
driven by a person under the influence and the passenger
knew or should have known or reasonably believed that t hat
person in fa c is under th e in fluence. This doesn' t
establish that the driver has to in fact have been under the
i n f l u e n c e .

VINCE VALENTINO: But, in fact, by knowing or the reasonable
belief to know that the driver was under the influence of
alcoholic liquor or drugs necessarily requires proof by the
defendant county or defendant political subdivision that
that in fact has occurred.

SENATOR CHAMBERS: I think..

VINCE VALENTINO: Oth erwise you' re never going to have the
knowing or reasonable belief.

SENATOR CHAMBERS: I know but I think the language i s too
loose because it do esn't establish that a fact exists
initially and t hat t his per son sh ould h ave kn own or
reasonably believed the f act to exist but let me go to
something else because maybe what I'm dealing with there is
s eman i c s .

VINCE VALENTINO: No , I d on ' t t h i nk so , Sen a t o r . I t h i nk i n
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fact you have a point but w hat I 'm t elling you is a
practical matte . Wh en you prove these cases, you have to
prove that that driver is under the influence or yo u go
nowhere with the court.

SENATOR CHAMBERS: Exactly. But the statute doesn't require
that the way it's written.

VINCE VALENTINO: Believe me, the burden of proof would. I
mean, you just can' t...I don't know how else you would prove
it unless you have the blood alcohol from the driver and/or
some t e st i m on y t hat he w< . s v i s i b l y i nt ox i c at e d . I don ' t
know how you would prove that defense otherwise.

S ENATOR CHAMBERS: If I were writing this I would write i t
d i f f e r e n t l y an d I ' m k i nd o f a st i ck l er i n t er m s o f h ow
statutes that can carry consequences should be wri tten.
That's why I say maybe my approach is more semantical than
substantive but I' ll go to C.

V INCE VALENTINO: Oka y .

SENATOR CHAMBERS: And I won't go into that because you and
Senator Flood hac discussed reasonable steps to persuade and
so forth. No w promotes, provokes, or persuades the driver
to engage in flight. I think if that could be e stablished
the court would even say now that there is not innocence or
do you have c a ses where a p e r s o n d i d p r o v o ke , p r om o t e , o r ,
in fact, in a sense participate in the sustaining of the
pursu i t ?

VINCE VALENTINO: Actually, I think that defense comes right
out of Henery and Stewart. In fact, that's the defense the
Supreme Court basically said an innocent third party is not
one, on e who h as p r om o t ed , pr ov o k ed , o r pe r su a d e d t he
driver. That comes right out of the Henery...

SENATOR CHAMBERS: That is an innocent third party?

VINCE VALENTINO: That is a person who is not...

SENATOR CHAMBERS: Ok a y , an d . . .

V INCE VA L E N T I N O : ...under the Supreme Court's version of
the only avenue tnat a political subdivision has to not call
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t ha t pe r so n .

SENATOR CHAMBERS: And see, that's what I was going to say.
I didn't thank the court was saying that a person i n tha t
status would be because that would not have been my intent
that J. f one 's promoted and so forth. Tha t's no t what I
meant by a n innocent third party. So that would just be a
restatement of the law. So I don't need to...

VINCE VALENTINO: The S u p r eme Cour t ' s d e f i n i t i on o f i t .

SENATOR CHAMBERS: R ig h t , I don ' t ne ed t o qu i b b l e wi t h t ha t .
And then as sought for apprehension by law enforcement. You
and Senator Flood covered that but what the O maha police
have said is that if you flick a cigarette out the window
t.hat's littering, a misdemeanor, and you can be handcuffed.
So that really has got to go for apprehension. And it's not
what you and Senator Flood discussed. But I have to look at
the mentality of the police and since Omaha is the biggest
munici p a l i t y , t h y ha ve m or e h i g h s p ee d cha s e s , t hey k i l l
more people J.n these chases. They continue to conduct these
chases. They are the evil ones and they know that's what I
t h i nk . So i f f l i ck i n g a c i g ar e t t e j u st i f i e s a p er s o n be i ng
handcuffed, then these people need to be brought into check
especially when they would probably initiate a pursuit and
s ay, we l l , t h i s p er so n f l i c ke d a c i g a r et t e o ut t he wi n d o w
and t.hat's a crime and I have to catch him.

VINCE VALENTINO: W e ll , ac t ua l l y , you cou l d ev e n t i gh t en i t
up J.f you wanted to but I think if sought for apprehension
by law enforcement personnel means that that p erson has
conducted...done some criminal act or is wanted on a warrant
or some other outstanding arrest warrant or bench warrant of
s ome k i n d .

SENATOR HAMBERS: It doesn't say why. It just says for.

V INCE VA' ENTINO: We l l , i n . . .

SENATOR CHAMBERS: Oh, you meant that could be added to make
z t t z gh e r .

V INCE V A LENTINO: Ye s , J . f yo u w a n t e d t o t i gh t en t ha t up yo u
could but, you know, whether or not you have an i s sue wit h
the Omaha Pol ce D epartment or the city of Omaha, I mean,
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really, Senator, the bottom line was the s trict liability
statute clearly indicates that the p ublic policy of the
Legislature and, as you said, your view was t hat al l of
these types of ch ases ought to result in payment to the
innocent third party.

SENATOR CHAMBERS: Exactly, and here' s.

VINCE VALENTINO: Al l we ' r e de al i ng wi t h now i s wh a t d o y ou
want to define an innocent third party to be?

SENATOR CHAMBERS: Rig ht, and I don' t...you' re eliminating
some of the innocent ones. And here's my philosophy behind
the chase b ill . If soci ety at large is going to accept
police pursuits and notice, I don't say high speed chase and
you didn't either. We say fleeing or pu rsuit because
they' re not always what would be ca lled high speed
necessarily. And I deliberately did not want to make it
only high speed. But if soc iety accepts that a s a
legitimate law enforcement tactic and innocent persons are
harmed, society as a whole should try to make that person
whole who is injured to the extent that money can. So if
society rejected hi gh spe e d chases o r pu rsuits or
a pprehending fleeing persons wnether it was high speed or
n ot , t he n m y b i l l wou l d n ev e r ha ve c o me i n t o b e i ng . Bu t. l e t
me go to the fina l on e. And I w on't put Mr. Mumgaard
t hrough t h i s . Tl .a t ' s why I ' m go i ng t hr o u g h i t wi t h you as I
d id w i t h h i m o n t h e o t he r .

VINCE VALENTINO: That's fine. I' ve got broad shoulders.

SENATOR CHAMBERS: Well, I know that (l aughter) Hercules,
A t l as . I f At l a s sup p o r t e d t he w o rl d , w h o su p p o r t e d A t . l a s ?
(laught er ) H i s wi f e ' s f a t h er ( l au g h t e r ) . I c an o n l y do t h i s
with Mr. Valentino. Is engaged in a ny illegal activity
which would itself give rise to an arrest. If a youngster
has an open container that could lead to an arrest for that
p erson , co ul dn ' t i t ?

V INCE VALENTINO : Of wh at ? A b ot t l e?

SENATOR CHAMBERS: Minor in possession.

VINCE VALENTINO: Well, how about if he had a...well, you' re
t a l k i n g ab o u t i f a ch i l d?
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SENATOR CHAMBERS: If a passenger.

V INCE VALENTINO: O h, I t houg h t y ou sa i d a ch i l d .

SENATOR CHAMBERS: No , is engaged in any illegal activity
which would 'tself give rise to an arrest, and we' re talking
a bout t h e p a s s e nge r .

VINCE VALENTINO: Ri g ht . Ok ay . We l l , l e t ' s say t he o f f i c er
sees this on view. Let 's s ay, fo r in stance, that he' s
walking across...the officer is walking down the street or
d irecting traffic. And he sees a vehicle go by and it ha s
an open container of beer. He decides to give chase because
he's seen an open container of beer. Is he not allowed to
d o t h a t ?

SENATOR CHAMBERS: Wel l, he can do it bu t if there's a n
i nnocen t . . .

VINCE VALENTINO: Now if he causes an accident then the next
question is, if that was the reason that he gave chase...

SENATOR CHAMBERS: That per son in the car would still be
innocent because he or she h ad nothing to do with the
initiat .on, promotion, or maintaining of the chase.

VINCE VALENTINO: Well, but...but that person was engaged in
illegal activity that g ive rise t o the pursuit to begin
w t h .

SENATOR CHAMBERS: Well, that's not what this says.

VINCE VALENTINO: I t s ay s i s e nga g e d i n any i l l ega l a c t i v i t y
which would itse f give rise to an arrest.

S ENA.OR CHAMBERS: An arrest, right. It d oesn't say tha t
the cop ha s to know that the person was engaging in this.
If you' re engaging in the conduct and if t.he fact could be
established that I was in pos session of marijuana as a
passenger, that would in itself give rise to an arrest. It
doesn't say t hat illegal activity on t he pa r t of the
passenger gives rise to the chase.

VINCE VALENTINO: But once again, Senator, you know a nd I
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know that strict liability means strict liability.

S ENATOR CHAMBERS: Bam .

VINCE VALENTINO: There are...there are no defenses.

SENATOR CHAMBERS: Bam (laughter).

VINCE VALENTINO: Inno cent t hird party is the only thing
t hat counties, that political subdivisions have t o rely
upon.

S ENATOR CHAMBERS: Bam .

VINCE VALENTINO: And you would denude us of this last one.

SENATOR CHAMBERS: What I would say is that for once the
Supreme Court got it right (laughter).

VINCE VALENTINO: You don't always say that, Senator.

SENATOR CHAMBERS: I know (laugh). That 's why I s aid for
once.

VINCE VALENTINO: (Laugh) They agree with you and you think
that's right.

S ENATOR CHAMBERS: That's all that I have (laugh) . Thank
you.

VINCE VALENTINO: Al l r i gh t .

SENATOR BOURNE: Further questions? Senator Friend.

SENATOR FRIEND: Thank you, Senator Bourne. Mr. Valentino,
t hanks f o r t he d i a l og u e h e r e . I t h i n k j ust l i ke ev er yb o d y
else I have questions about this but I think a lot of them
have been dealt with. I d id want to ask yo u, a lot of
hypothetical has been brought up he re, situations where
something could occur that would put that particular third
party person in a position where they...

VINCE VALENTINO: W ould not recover.

SENATOR FRIEND: . ..could fall under. H e lp me out here. I f
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a person tries to flee...let, driving down the road, give
you one more hypothetical. A p erson tries to flee from a
law enforcement officer...

VINCE VALENTINO: D r iver.

SENATOR FRIEND: . . .d r i v i ng i n a mot o r veh i c l e . I s t h at a ct
of fleeing in itself right now a felony?

VINCE VALENTINO: We l l , i f t he . .

SENATOR FRIEND: O f fense.

VINCE VALENTINO: . . . i t cou l d b e a mi sd e meanor o r i t co ul d
be a f elony depending upon the reason for the fleeing, the
reason for the flight.

SENATOR FRIEND:

VINCE VALENTINO: I s a c r i me .

Okay. The flight in itself...

SENATOR FRIEND:
o ffense .

VINCE VALENTINO: Wel l , it bars the driver. The driver is
barred from recovery anyway because he's not an in nocent
t ,hard p a r t y .

SENATOR FRIEND: Right. Right. Okay. Thank you.

.and more than l ikely a misdemeanor

VINCE VALENTINO : Sur e .

SENATOR BOURNE: Further questions? Seeing none, thank you.

VINCE VALENTINO: Tha n k y ou .

SENATOR BOURNE: Next testifier in support?

TOM MUMGAARD: Good aft ernoon, again . My nam e rs Tom
Mumgaard, deputy city attorney for the city of Omaha. I'm
the primary attorney for th e city of Omaha that handles
pursuit-related lawsuit. And as Senator Chambers pointed
out, the c ity of Omaha probably has more pursuit-related
lawsuits than anybody else in the state. As a resu l t of
that, I can say that I have lost more lawsuits under this
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statute than any attorney in the state. But nonetheless,
that gives me a perspective as to what kinds of situations
we encounter with the pursuit lawsuit. Now, through the end
o f 20 04 , a b ou t 1 5 pe r c en t o f a l l t he cl a i ms an d j udg m ent s
that the city of Omaha has paid under this statute have been
paid to p eople who were passengers in the fleeing car. We
currently have several large such claims that are pending on
appeal. So this is a significant portion of the litigation
that is be ing b rought under the present statute. The se
s i t u a t i o n s u sua l l y i nv ol v e som e body w ho ha s g one o ut
drinking with a friend and they get intoxicated. They get
in the car and then the friend who's driving decides to flee
from police, loses control, and crashes and hu rts the
passenger. In those situations you rarely have any evidence
of what went on inside the car other than the accounts of
t.he survi.vors of the c rash, these two fr iends. These
accounts are always consistent. I' ve found that they...the
driver is always remorseful and feels they made a mistake
and shouldn't have done this and the passenger is always
insisting they were screaming stop, stop, let me out. The
Supreme Court tried to deal with this by identifying when
you would not be an innocent third party. Basically, if you
are somebody who is promoting the flight or you' re somebody
that the po' ice are trying to catch, you' re not going to be
an innocent third party. We rarely see the passengers fall
into those kinds of situations. We recently did have a case
where I t h i n k i t s how s t he ex t r e m e t o w hi c h t he c l a i m s w i l l
go that involved four people in a car, three people and the
driver who were going from one drug party to another drug
party carrying their drugs with them and in a st olen car.
When the driver fled, crashed, the passengers claimed to be
innocent third parties. We prevailed on try a nd tr ial a t
that but they' re on appeal and it's hard to tell what the
outcome is. What that just shows is the extremes to wh ich
people who are in the car with somebody with whom they have
a relationship will go to recover under the statute. I read
the legislative history throughout and I certainly defer to
Senator Chambers' intention on what he intended but I don' t
find any reference in the debate that would in dicate t hat
any legislator had any idea that people inside the car that
were fleeing was going to be covered by th i s. Basic ally
what we have here are situations where people have made bad
choices. They' ve made bad choices on who to ride w ith or
they themselves are the beneficiary of the escape. That' s
what these element tend to express, that concept of either
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you' ve made a bad choice or you' re going to benefit from the
escape. In tha t situation, you should not be an innocent
third party that the taxpayers are going to pay the damages
for. The consequences of your choices or you' re hoping for
t he benefits. Those consequences should be yours and n o t
the t.axpayer's. I ha ve nothing further. I 'd answer any
q uest i o n s .

SENATOR BOURNE: Thank you. Que stions for M r . Mumgaard?
S enator C hambers .

SENATOR CHAMBERS: Mr . Mumgaard, I'm s ure you have read
cases where the Supreme Court will be de aling with a
situation which is not susceptible of precise definition and
will say, we' re taking this on a case by case basis. And we
will not attempt to de fine or lay out every factor that
w ould result in whatever the decision happens to be tha t
day. T h e reason I said innocent third party and left it at
t .hat , I kn o w t h a t w h e n y o u c a n g i v e a l aun d r y l i st , wh a t e v e r
i s no t i n cl u d ed , i s e xc l u d ed . So by say i n g i nn oc en t t h i r d
party, it's clear that it's going to be a fact question and
the judge or the Supreme Court w ill m ake th e ul timate
determination. So there was no intent by me to try to
define what an innocent third party is. But if you read it,
I think you' ll see that the discussion was t hat it 's n o t
somebody who had participated in the chase. And what I had
tried to do at first was to try to get your city to put in
place a meaningful chase policy and they refused so I said,
the only way you might can get the cities to crack d own is
to hit them in their pocketbook. So there was no intent or
a ttempt. on my p a r t t o ho l d t he i n di v i du a l o f f i cer l i ab l e bu t
rather the employer because the employer could determine
what t h e p ol i cy w o u l d b e . And t h e e m p l o y er s u n w i l l i ng t o do
that had t o su ffer the c onsequences which werewhen an
innocent person is harmed by a policy they condone then they
are going to have to pay. And if the ones for whom they get
the wherewithal to pay the taxpayers that's the way it has
to be. So I think as long as you' re an advocate for the
c i t y a n d I ' m a n ad v o c a t e f or t h i s po s i t i on , we wi l l n eve r
agree but I do think a discussion periodically is a
worthwhile one so I appreciate the fact that you came here
today. And since you acknowledged that, since Omaha has
more of these chases and the law being what it is, yo u' ve
lost more o f th ese cases than any other lawyer, one more
loss won't make that much difference (laugh) to you.
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TOM MUMGAARD: Well, Senator, with respect to public policy,
we' re not here, the city is not here to say that the overall
statute is good or bad. It's there, it's the law, we live
with it. We' re just saying that at least if that's going to
b e the public policy of Nebraska, at l east let's have a
policy that gets money to people who really deserve it. And
people who have made choices that lead to their own adverse
consequences or people who have hoped that their friend will
get away from police are not the best people to end up wit h
the taxpayers' money wher. a crash has occurred. That, you
know, the Supreme Court in its definition of an innocent
third party has f ocused on what happens after the flight
begins . We j ust ho p e t h a t i n f or m i n g t he p u b l i c po l i cy y ou
broaden that and a lso l ook at choices people made before
they got in that car because we all have to be re sponsible
and accountable for our choices. Under the current law,
people in cars that flee from police and crash are not being
held responsible for their choices.

SENATOR CHAMBEFS: Since human beings don't have the ability
t o make f i ne d i s t i n ct i o ns o r wei g h m o r a l g r ad a t i o ns wi t h a
jeweler's scales precision, you' re telling us to deal with
things that are up to God. God makes those de cisions,
you' r e t al k i ng ab cu t , so I do n ' t want t o ge t i nt o t .he
posi t i o n o f God .

TOM MUMGAARD: The Supreme Court stepped in there someplace.
I think the Legislature is at least as able to do it as the
Supreme Cour t .

SENATOR CHAMBERS: That 's all I would have, though. Thank
you.

SENATOR BOURNE: Th ank y ou . Further questions for
Mr. Mumgaard? Seeing no ne, thank you. Next testifier in
s uppor t ?

GARY KRUMLAND: Senator Bourne, members of the committee, my
name is Gary Krumland. It 's K-r-u-m-l-a-n-d, representing
the League o f Ne braska Municipalities, here in support of
LB 152 . I n l i g ht o f t he Sup r eme Cour t dec i s i o n , w e do t h i nk
it's important that the Legislature look at the de finition
of innocent third party who is a passenger and put it in the
statute so th at people are aware of what that standard is.
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LB 152 attempts to do that. It attempts to put some of the
language from the de cision in there, although in a little
different way ard for that reason we do support LB 152.

SENATOR BOURNE: Than k you . Questions for Mr . Krumland?
Seeing n o ne , t ha n k y ou .

GARY KRUMLAND: Tha n k y ou .

SENATOR B OURNE:
testimony?

STEVE LATHROP: Go od afternoon. Once again, my name is
Steve Lathrop. I am here on beh alf of th e Nebraska
Associ.ation of Trial Attorneys in opposition to LB 152. I
think it's important and what's not been said this afternoon
is how most of these chases start which should give us some
perspective on the attempts to exclude what are otherwise
innocent people from the c overage of th e po lice chase
statute. Most. of these chases start out as a traffic stop.
They are not a premeditated, an oc currence where t he
passenger knows what's going to happen. Mo st of the time
it's somebody's crossed the center line. Somebody didn' t
turn a blinker on. Maybe a headlight is out and it s tarts
in a ch ase . And that's no t so mething the passengers
generally had anything to do with. In nocent third parties
under the law today does not cover two guys that hold up a
bank. Wh at happens with th e st atute here is as it ' s
drafted, as i t's the law in Ne braska, innocent third
parties, you have to f all i n that category to make a
collection. We' re not tal king a bout people that aren' t
innocent. We' re talking about a statute that is going t o
make categories of i nnocent people excluded from the
c overage. I' ve looked at these categories and they ar e ,
with the ex ception o f D, which is already the law, there
really is no purpose in D because it's part of the Su preme
Court ' s de f n i t . i on o f wha t i s no t an i nno c e n t t hi r d p ar t y .
But as you look at these categories, and I' ll give a s an
example A. If you had a designated driver pick up somebody
that was under the influence and that p erson got into a
chase because he had a taillight out, the person who called
the designated driver or the cab that's driving him ho me
wouldn't make a recovery. And he is very much an innocent
person. He was not res ponsible for the cha se, di dn' t
participate in it . Mr . Mu mgaard s aid that most of the

Other testifiers in support? Ne gative
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people testify =hat they are in the backseat screaming, stop
this chase. And that's true. And these people are not in
the car generally saying, come on, come on. But if the y
are, then the law already excludes those people. The case
Mr. Mumgaard was talking about that he just tried and won is
the kind of case that's used to scare you but , in fac t,
they ' r e not makin g recoveries. People smo k i ng
methamphetamine and going from one party to the next, every
person in that c a r w a s not an innocent third party. And
that's kind of what you intend and so LB 152 as it's here is
going to exclude people you don't intend to exclude and I
think there have been all kinds of examples of that, and for
that reason would b e bad law an d a bad addition to the
Police Chase Liability Act.

SENATOR BOURNE: Tha nk y ou . Questions for Mr. Lathrop?
Seeing n o ne , t ha n k yo u .

STEVE LATHROP: Su r e .

SENATOR BOURNE: Other testifiers in a negative or opponent
capacity? Are there neutral testifiers? Senator Hudkins to
close. Senator Hudkins waives closing. That will conclude
the hearing on LB 152. I think S enator Landis has been
called so we' ll stand at ease un til S enator Landis has
arrived. Welcome, Senator Synowiecki. What we' re going to
do i s S e n a t o r La n d i s i s ope n i n g o n a b i l l and t hen h e h as
anothe r b i l l t o f o l l ow t h at so h e ' s . . .ev e n t ho u g h h i s b i l l
was nex t o n t. h e a g e n da , i t soun d s l i k e he ' l l be un ava i l ab l e
f or a l i t t l e whi l e . So we ' r e g oi ng t o go wi t h L B 5 3 7 a n d
Senator Synowiecki...Sally, we' re going to go ahead. We ' re
passing over L3 669 b ecause Senator Landis is unavailable
and we' re g oing to go with LB 537 so would you alt er th e
agenda on t he doo r ? Than k y ou ve r y much . Sena t or
Synowiecki to open on LB 537 (See also Exhibit 5) .

LB 537

SENATOR SYNOWIECKI: (Exhibit 9) Thank you, Senator Bourne,
members o f t he Jud i c i ar y Co mmi t t e e . I ' m Jo hn S y n o w i e c k i . I
represent D'strict 7 in Omaha. I am introducing LB 537 on
behalf of the Department of Corrections. LB 537 will allow
the Department of Corrections to set up copay for routine
health-care servrces administered within the department. I
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carried similar legislation for the department in 2003. The
purpose of this legislation remains the same as in 2003. It
is crit'cal that the de partment use its limited medical
resources efficiently. Recently, the depa rtment has
realized a substantial savings in outside inmate health
service costs through a contract with a private entity. The
department utilizes the contractor's preferred providers as
o ften as possible and i nvoices are submitted to an d
processed by t.he contractor. These savings, however, can be
significantly enhanced. The fiscal year 2004 med ical
expense for the Department of Corrections was $17,541,000.
The fiscal year 2005 medical budget for the de partment i s
5 20, 7 7 2 , 00 0 . This l eg i sl at i on wi l l he l p r edu ce t he
department's medical costs by reducing frivolous sick calls
and promoting esponsible use of medical resources. In
2004, the department recorded approximately 25,000 sick
c al l s . Under LB 537, the Department of Corrections
e stimates that it could reduce the number of sick calls by
10 t o 30 p er c ent . Using a co nse r v a t i ve e st i ma t e o f
10 percent, the number o f sick calls with a copay would b e
reduced to 22,500 per year. A 30 percent reduction in sick
calls would resu't in an estimated 17,500 sick calls. Tha t
would result in savings from $40, 000 t o $51 ,000.
Nationally, 39 states are r eported to currently charge
inmates a copay for health-care services including Colorado,
Iowa, Kansas, and South Dakota. Eighteen states charge a $3
or less copay. Wh il e this l egislation does not (sic)
i nc l ud e a p r ov i s i o n l i mi t i ng t he cop ay men t t o $10 , t he
department intends to c harge a copay of $2.50. The copay
program is not intended to make money off the inmates but
rather to simply discourage abuse of t he hea lth-care
services system within the department. It is important to
note th at inma tes w ill h ave access t o medical care
regardless of their ability to contribute to the cost of the
services received. Inmates will not be charged a copayment
for chronic care or other nonroutine health-care situations.
Another important provision within the bill provides that
inmates who have not had an institutional job assignment for
3 0 days or more or who have had a balance of less than S1 0
in his or her trust account during the past 30 days will not
be charged a copayment. I believe that requiring inmates to
pay a copayment for t heir he alth-care services will
discourage abuse of the Department of Corrections'
health-care system a nd will promote r esponsible use of
medical resources by the inmates. I want to thank th is
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commit,tee f o r g i v i ng LB 5 3 7 y o u r f u l l co ns i d e ra t i o n . Th ank
you.

SENATOR BOURNE: Than k you. Bef ore taking questions for
Senator Synowiecki, could I get a show of ha nds of tho se
here to te stify in su pport? I see one . Those in
opposition? I s e e on e. Those neutral? I see one .
Questions for Senator " Synowisky ? Se n a t o r C h ambers .

SENATOR CHAMBERS: I heard what you said (laugh). I just
h ave one or two. Senator Synowiecki, you s aid you ha d
brough t t h zs b i l l i n 2 003 . Wh y t hen ar e you b r i ng i ng i t
a garn t od a y ?

SENATOR SYNOWIECKI: I wanted to have the opportunity for
the Judiciary Committee to give it a second look.

SENATOR CHAMBERS: Oh, so it didn't pass last time?

SENATOR SYNOWIECKI: No, it didn't pass, no.

SENATOR CHAMBERS: Oh, and you' re a man of optimism? Is
that true? That' s all I have . Thank you , Senator
S ynowieck z ( l au g h t e r ) . But j ust t o l e t yo u k n o w I ' m p a y i n g
a t t e n t i o n t o you r t es t i mo n y .

SENATOR BOURNE: Th a n k you .

SENATOR SYNOWIECKI: Thank you, Senator.

SENATOR BOURNE: Further questions, Senator...?

SENATOR SYNOWIECKI: I kn ow yo u r f ee l i ng s abo ut t h e bi l l ,
Senator. You' ve let me know them on more than one occasion.

SENATOR BOURNE: Further questions? Senator Aguilar.

S ENATOR AGUI L A R : Senator Syn owiecki, the Nebraska
D epartment of Correctional Services, what a ll do e s tha t
i nc l u d e ?

SENATOR SYNOWIECKI: That would be all the institutions run
by the Department of Corrections.

SENATOR AGUILAR: W o u ld t ha t i n c l ud e l i ke coun t y f a c i l i t i es
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or 3ust the state?

SENATOR S Y NOWIECKI:
facilities, Senator,
Correctional Center.

SENATOR AGUILAR: If I can ask, why didn't you include the
county correctional facilities since they' re all...

SENATOR SYNOWIECKI: I t h i n k y ou b r ou g h t t h at b i l l i n 2 00 3 ,
d idn ' t y ou ? (Laughter) It got met with the same acceptance
as mine did before.

SENATOR AGUILAR: I see. T hank you.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. PEDERSEN: Th a n k y o u , S e n a t o r B o u r n e. Sen at o r
Synowiecki, so I' m n o t taking it out on the Department of
Corrections, I'm going to ask you a co uple o f qu estions.
Are you aware that there's been studies done...I should have
brought some of them with me knowing this bill was up today,
that shows t hat those institutions that keep inmates busy,
that their sick call goes down?

SENATCP. SYNOWIECKI: No, I was not aware of it.

SENATOR Dw. PEDERSEN: The re is e v idence, i n fact , th at
those people who have a str uctured day in institutions,
especially in Corrections, that their sick call g oes d own
because they have something else to do. It's in comparison
wit h i n a ho sp i t a l . I f y ou ' v e eve r be en a pa t i en t i n a
hospital, the o nly thing you got to look forward to is the
meals, visitors, and the doctor to come to see you in the
m orning . So if yo u ' re sitting in a plac e, these
i ns t i t u t i o n s a l l d ay l on g , l et al on e i f yo u ' r e p u t i n o ne of
these solitary confinement cells like a dog cage, you have
noth in g t o l oo k f o r wa r d t o . And you don ' t hav e a j ob . I f
you do have a job it lasts for 15 minutes, a half h our.
There's a fe w jobs t hat are m eaningful but v ery f ew
comparison wise. All you' ve got to do all day long is maybe
read a book or if you have a little ailment, maybe stand in

No, this is res tricted t o sta te
b e the pen itentiary, the Omah a

line for sick call.

SENATOR SYNOWIECKI: Well, that' s...I was just going to say
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o r go s e e t h e d oc t o r .

SENATOR Dw . PEDERSEN: Or go see the doc tor and so
( inaudi b l e ) .

SENATOR SYNOWIECKI: Yeah, yeah.

SENATOR Dw. PEDERSEN: And there's other ways, I would think
that we need to start looking at saving money. Those peopl e
zn Dougla s Co u n t y who ar e o n hou se a r r e st , n onvio l e n t
offenders go o n a house arrest and they go on electronic
monitoring. They pay for their own electronic m onito r i n g ,
their own food, their own bed, and their own medical care.

SENATOR SYNOWIECKI: Um -hum.

SENATOR Dw. PEDERSEN: Why are we locking up people that
don't need to be? And the Department of Co rrections has
come against, every t ime I' ve offered a bill to do that.
T l..at woul d s a v e a w h o l e l o t o f mo n e y .

SENATOR SYNOWIECKI: W e ll, Senator, you' renot g o i n g t o ge t
any argument from me. I just got back from or just was in
Apprcpriat.ions Committee where I was advocating strongly for
more rntensive supervision probation officers so that we can
get an infrastructure in our state for community corrections
rather than having...we have a lot of individuals that go to
the penrtentiary that, quite frankly, don't need t o be
there. But the problem is, we don't have the infrastructure
right now zn terms of community corrections to facilitate
that so I think we' re moving in the r i gh t d i r ec t i on wi t h
some of the developments that occurred in the Appropriations
Committee today on a preliminary basis.

SENATOR Dw. PEDERSEN: Tha n k y ou .

SENATOR BOURNE: Further questions? Seeing none, t hank y o u .

SENATOR SYNOWIECKI: Thank you, Senator Bourne.

SENATOR BOURNE: Fi rst testifier in support? Just set them
on the desk and he' ll get them. Thank you.

RANDY KOHL: (Exhibit 6) Good afternoon, Chairman Bourneand
members of the Judiciary Committee. I am Dr. Randy Kohl ,
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K-o-h-l, medical director for the Department of Correctional
Services. I app ear before you today in support of LB 537.
I woul d l i ke t o t hank Sena t o r Sy now i e c k i fo r i n t r od uc i ng
this leg islation on the department's behalf. This
legislative bill enacts new policy to have inmates share i n
the fiscal responsibility for their medical and dental care
related to their financial ability. The fund s co llected
will be d eposited in t.he state's General Fund. Passage of
LB 537 would permit the department to collect copayments for
routine health-care services provided the inmate i s not
considered indigent and/or receiving chronic disease care.
A s noted in the bill, each i nmate w ill h ave ac cess t o
regular medical and dental care regardless of the inmate's
ability to contribute to the cost of the care. The pr imary
objective of the copay provision of this bill is to reduce
f rivolous medica visits to DCS medical clinics which i n
turn will provide more time for the doctors, PAs, dentists,
and nurses to co mmit t o th ose i nmates needing medical
attention. Th s w ill also allow increased patient contact
t ime , mor e t i m e ly v i s i t s , add i t i o na l i nma t e e duc a t i on i n
disease processes, and preventive medicine, adequate time
for continuing medical education for staff to stay u pdated
in all aspects of patient care and necessary staff time for
quality assurance, improvement in peer review as required by
the former LB 154. Staff time utilization has increased
dramatically over the last several years. Contributing to
t his is the increased severity of illness seen i n ne w
inmates and the full implementation of chronic care clinics
as required by the former bill. Inte rview request forms
submitted by t he in mates which require significant staff
time and return written responses at 5, 500 a month has
contributed to t he problem. We would expect this bill to
also reduce the number of frivolous request forms submitted.
An increasing inmate population as well as an aging inmate
population has c ontributed to the number of sick calls and
results in increased staff time utilization. A change in
medical standards of care especially in t h e infectious
disease arena has placed greater treatment demands on the
D CS medical staff. The national n u rsing s hortage h a s
prevented the department from actually f illing positions.
It is im portant to note that 39 of 50 states are utilizing
i nmate c o p ay . I n add i t i o n , t hi s b i l l p r ov i de s a m e th o d f o r
a ddi t i o n a l ac cou n t a b i l i t y t o f u r t he r p r epa r e t he i nm a t e f o r
his or her release into the community and is consistent with
the community standard of care. I would be happy to answer
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a ny ques t i on s .

SENATOR B OURNE: T hank y o u . Questions for D r . Kohl?
Senato r Fo l e y .

SENATOR FOLEY: The bill provides that the copayment cannot
exceed $10. It could be less than $10, though, correct?

RANDY KOHL: Co r r e c t .

SENATOR FOLEY: And how wou ld you det ermine w hat the
c opayment wo u l d b e?

RANDY KOHL: The former prediction that was set up two years
ago and I believe that's still the opinion of the di rector
i s l i ke $2 . 50 .

SENATOR FOLEY: But it could be higher.

RANDY KOHL: T hat is correct. The way the bill is written,
that is correct.

S ENATOR BOURNE: Tha nk you. Further q u estions? Seein g
none, t ha n k y o u , Dr . Koh l .

RANDY KOHL: T han k y o u .

SENATOR B OURNE:
o pposi t i on ?

TIM BUTZ: (Exhibit 7) Good a fternoon, Senator Bourne,
members of t he co mmittee. My name is Tim Butz, B-u-t-z,
e xecutive director ACLU Ne braska. I have a written
statement that's being passed out for you to read at your
leisure. I wanted to respond to some of the points made by
Senator Synowiecki and especially the is sue of how much
m oney thi.s bill would save. The estimate wa s $40 ,000 t o
$51,000. I submit to you that if...inmates are going to
defer seeking medical help because of this copay, and t h ey
will. I mean, if the choice is a couple of candy bars and
deodorant and a couple other things that might m a ke th eir
life a little more tolerable in prison versus a visit to the
doctor for something that seems minor but may not be, you' ll
eat up t ha t $40,00 0 t o $ 51 , 0 0 0 wi t h on e he a r t a t t a ck .
There's no financial savings that can come with this b i ll.

Next testifier in support? Testifier in
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People » 11 not seek the medical treatment that they need.
There w '1 be hard decisions that they' ll have to make about
how to...I mean th ese gu ys ma ke 38 cents an hour. The
prison is here telling you today $2.50 but there's nothing
to stop them f rom g o ing to that $10 an hour. That's 26
point something hours of labor to go see a doctor. I do n' t
pay a copay that high. That's totally out of line with what
any of you p a y when you g o see a doctor. It 's really
ludicrous. But the fact of the mat ter i s, the Eig hth
Amendment puts the burden on the state to provide adequate
m edical care for people when they' re incarcerated. And th e
state can't do an end -run around the Eighth Amendment by
creating this copay system and simply saying, well, it's now
a matter of their choice. Tha t's not the w a y the wor ld
should operate. That 's not th e standard by wh ich a
c iv i l i zed na t i o n t r ea t s p eop l e t h at ar e b ei ng h e l d i n
custody. This co pay thing is nothing simply but a way of
being punitive to people that are already being punished.
it bears no reasonable relationship to furthering any kind
of penological purpose; it's a budget bill. And I'm telling
you that the budget will get broken the first time s omeone
doesn't get in to see a doctor because that heartburn that
hey were going to see the do ctor about was act ually a

signal of a heart attack. And with that, I' ll stop.

SENATOR BOURNE: Thank you. Questions for Mr. Butz? Seeing
n one, t . hank y o u .

T IM BUTZ : T han k y ou .

SENATOR BOURNE: Other testifiers in a negative capacity?
Neutral testimony?

MARSHALL LUX: (Exhibit 8) Good afternoon, Mr. Chairman and
members of t.he committee. My name is Marshall Lux, L-u-x.
I'm the ombudsman for the state of Nebraska and I wanted to
tak' gust a cou ple o f moments to talk to you today about
LB 537. And to bring to your attention the handout which is
a position statement on the issue of inmate copays that has
been adopted by th e Na tional Commission on Correctional
Hea.'thcare. I wanted to make certain that the committee had
this because I think this statement presents one of the best
discuss ons of the is"ue that I have seen. You' ve already
heard the arguments supporting copays and those can be found
inc'uded in the bullet points on page one of the statement.
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The s t a t ement a l s o d o e s a p a r t i cu l ar l y g o o d j o b o f o ut l i ni ng
the arguments against copays and those can be found in the
bul l e t po i n t s b eg i n n i n g a t t he bo t t o m o f t h e f i r s t p ag e . By
way of explanation, the NCCHC is a highly-respected national
organization that addresses a wide range of issues dealing
particularly with healthcare provided in prisons and jails
so these are the people who are the experts on these k inds
of issues. I 'd suggest that the c ommittee weigh this
position statement very carefully when y ou' re considering
LB 537. And I would also echo Mr. Butz's remarks about the
relative cost of copays to inmates. Inm ates, as Mr . Butz
h as e xp l a i n e d , ma ke v e r y l i t t l e mon ey i n t h ei r j ob s a s
porters and r unners in t he institution. And so a
S2.50 copay for a n in mate can be a lot of money. And you
need to consider that very carefully. And I know the bi ll
talks about a S10 limit but from my research S10 is the most
that is b eing charged around the country for copays. So
b asic a l l y , t h i s wo u l d al l ow t he d e p a r t m en t t o se t wh a t w o u ld
be really a high limit if that's what they decided that they
want t o d o . So I ' d l i ke s i mp l y t o t ake a mome n t t o g i v e
that statement to the committee so that you can see in that
f orm what t h e i ssu e s a r e r ea l l y al l abo u t . I ' d be h ap p y t o
answer an y q u e s t i o n s .

SENATOR B OURNE: Tha n k y ou . Questions for Mr. Lux? Seeing
none, t ha n k y o u.

MARSHALL LUX: Th a n k you .

SENATOR BOURNE: Is t here further testimony i n a neut ral
capacity? Senator S ynowiecki waives closing. Th at will
conclude the hearing on LB 537. Senator Landis is on his
way back t o op en on LB 669. The committee will stand at
ease for a minute.

LB 669

SENATOR LANDIS: Senator Bourne, members o f the Judiciary
Committ ee , Dav i d L and i s , pr i nc i p a l i n t r od uc e r o f L B 669 ,
representing "the Garden District." I'm driving around this
summer on my way to my cabin. I ' m just thinking out l o ud
about efficiencies in government, the kind of thing that you
do on a quiet Sunday afternoon when you' re in your car. And
it strikes me that the state of Nebraska owns a rather good
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deal of real property. We have plots of land we o wn all
over the state. And connected to the idea that I'd heard
when I w a s at t he pr i son v i s i t i ng wi t h p r i so ne r s who sa i d
t hat b or ed o m i s on e o f t he c hi e f p r ob l e m s o f be i n g i n
prison. There's any number of them but just being bored is
o ne o f t he m , n o t hav i n g w o r k t h at i s su s t a i n i n g a n d v al u a b l e
to do. That linked me to the topic of trying to get away
from highly guarded, high security operations for people who
are not violent and who are trustees and perhaps likely to,
you know, not represent a substantial security risk. Could
you put them in an en vironment that did n ot require a
guardhouse and ever. thing else? Some thing that was
signifi.cantly less onerous and coercive as a prison. If I
can divorce myself from the traditional images of the chain
gang prison farm and think in terms of a farm u pon w hich
people live and work surrounded by groves, surrounded not by
barbed-wire and fences. In fact, if you were going to walk
off , y o u c o u l d pr ob a b ly wa l k o f f . I t wou l dn ' t hav e a gu ar d
tower in ev ery corner. It would rely on the self-interest
of the inmate to stay in that context because living there
would be be tter than living behind bars, that they would
have work, that they would have some modicum of freedom.
They would be less bored and th ey wo uld be in a less
coercive setting if they lived in the bunkhouse of a fa rm.
If that was the ca se, the property we own could also be
valuable, it could turn into a meaningful work in the sense
of useable, consumable food. In fact, there are 40-some
states that have some kind of system for state programs that
c reate institutional agriculture beyond gardens i n some
settings. So th at it's not uncommon for states to have an
agr i c u l t ur a l i n st i t ut i on al l i nka g e o f so m e k i nd or o t her .
It's not my goal to go back to some horrific turn of the
century setting of a prison farm that features leggings and
chains and the like. I ' m not talking about a chain gang.
I'm talking about a place where people would be allowed to
live and work with the lower cost of having somebody who is
a manager as opposed to guarding everybody some of the day
and take your chances with inmates who come into the system
because they' re nonviolent an d, hopefully, say to
t hemselv es , yo u kn o w , I mi gh t wa l k o f f and ge t ca ugh t . I f I
do, I go back to the big house which is really bad. Staying
h ere has s ome l o g i c t o i t . I ' l l s t a y h er e a n d k e e p d o i n g my
work and bu rn up my time and go home. I don't know if it
can work but it seems to me it has the opportunity, it has
the elements of being cheaper to maintain, opportunity for
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inmates to do work, lower cost to the state in that kind of
incarceration setting and p roducing, in fact, an outcome,
agricultural products which could be u sed i nstitutionally
around the state. Towards that end, I suggest the creation
of a nine-member panel, the paying of their expenses, and
reimbursements, the areas of study, and the creation of a
plan to see whether or not this is technically feasible. I
don't know if it is or not, although some states do it. It
seems to me an opportunity for joint gain, a possibility of
joint gain. I 'm not so con vinced that I want to say,
absolutely, I can...that we need to do it. I'm saying it' s
worth a place t hat I think law enforcement, incarceration
principles, restorative justice, and the good utilization of
state resources could all s imultaneously take a step
forward. I give it to the committee for your consideration
and reflection.

SENATOR BOURNE: Thank you. Questions for Senator L andis?
S eeing none , t h a n k y o u .

SENATOR LANDIS: Tha n k yo u .

SENATOR BOURNE: Coul d I get a showing of hands of those
here to testify in support? Those in opposition? Those
n eut r a l ?

SENATOR CALIBERS: Ok ay .

SENATOR BOURNE: (Lau ghter) Senator Landis has waived
c los i n g . No .

SENATOR LANDIS: Why don't I just come back to see? You may
have been thinking that there would be another opportunity
to raise an issue or concern and to discover that there's no
testimony. It doe s , by the way, give you a feeling that
t hi s i s m y i d e a . I t doe sn ' t co m e f r o m a n y p l a c e e l se . I ' m
not sure if I'm right. I'm just saying, study it and see if
we can mak e t wor k .

SENATOR BOURNE: Se nat o r Pe de r s e n .

SENATOR Dw . P EDERSEN: Th a n k yo u , Se n a t o r Bou r n e , and t h ank
you for coming back. You might remember, Senator Landis ,
when we were building the Tecumseh prison that I put in an
amendment to try and stop that prison to do exac tly this
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k nc o f t h i n g . I wan t ed .

SENATOR AN D IS : I don' t.

SENATOR D w . PE DERSEN: . . .work r e l e a s e c e n t e r s ac r o s s t h e
state and Senator Chambers supported that,...

SENATOR LANDIS : Yeah .

SENATOR Dw. PEDERSEN: . ..so it and there's some states that
h ave done t ha t . I n st ea d o f b u i l d i ng t ha t mul t i mi l l i o n
dollar facility we have down there, dog cage, that we would
take the nonviolent inmates, put them like out to Ch adron,
Nebraska. Let ' s say open up a house out there for ten of
them if that's all they can put to work out there i s ten.
Maybe 12 up in Val entine, across the state, to open up
halfway houses. An d the Department of C orrections said
t hat , y ou kno w, t h i s was i m p o s s i b le t o do , t h at we n e e d ed
maximum security facilities. Do you remember that at all?

SENATOR LANDIS: I do. I'm now refreshed in my memory b y
being reminded of that. It's a goal, by the way, that I
s hare with you. It seems to me tha t y o u can create a
circumstance in w hich a nonviolent offender would have a
rational choice to make that says, I'd ra ther s tay h e re
doing this than to walk off, get caught, and be put back in
the slammer (laugh) with, you know, with an escape
convi c t i o n a s we l l , l eng t he n i n g my sen t e n ce . Th i s i s a
l i v a b l e ci r cu mst ance f o r m e. I ' m do i ng w o r k . I ' m l i v i ng
in, you know, in this group setting but it doesn't have the
same feel to it that a prison does, and it would be rational
for me to stay here. And that, in fact, we wouldn't have to
invest in guardhouses and machine guns. One of the th ings
that's going to make that work is to have something valuable
and profitable to d o. It 's not just to move out to some
location and turn on the TV set. It needs work that a man
could find or an inmate could find meaning in dignity. And
by the way, in this state, agricultural work is wo r k of
d ig n i t y .

SENATOR Dw. PEDERSEN: And you ' re aware t hat t h e most
i mportant tool in rehabilitation is a job, work. I agre e .
T hank yo u .

SENATOR BOURNE: Further questions? Senator Foley.
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SENATOR FOLEY: Than k s f or the bill, Senator Landis. I
t h in k i t ' s an i n t e r e st i ng i d ea t ha t ha s a l o t o f me r i t . I ' m
just wondering, are you thinking of e x isting state lands
being used for this purpose or?

SENATOR LANDIS: Yes and, you know, look, we have farms that
are going under. (Laugh) There's cheap farm equipment to be
bought right now. There are lands that are under limited
use because perhaps we rent them to somebody else, that, in
fact, rather than renting them we could operate. There are
lands that are in the flight paths of airlines, of airports,
that need to be kept in agricultural purposes because there
isn't then a person in a house having planes going over them
that could be serviced in this way. And rather than renting
to somebody else, could be part of a program. Yes, I'm
thinking in terms of existing lands or pu blic resources.
There's plenty of lands owned by various public entities in
this state, yes. I'm not talking about buying a farm.

SENATOR FOLEY: R ight.

SENATOR LANDIS: I ' m t al k i ng abo u t m a k i n g a f a r m and my
guess is t hat w e sh ould be able to go into the farming
business today if we have c apital relatively cheaply
compared to o ther times because there are people who are
getting out o f t he bu siness. The cor porate farming
mental i t y whi ch i s mak i n g i t ha r d f or t he f am i l y f ar me r t o
work is producing, I think, probably a g lut o f resources
that, in fact, are on the marketplace. This is not a family
farm. It doesn't have to have the economics of a family
farm to succeed. A nd I think p robably might have t he
opportunity to ge t some kind of efficiencies. Don't know
b ut I ' m j u st s ay i n g i t ' s wor t h l o ok i n g at .

SENATOR BOURNE: S enator Aguilar.

SENATOR AGUILAR: Thank you. Thank you for the legislation,
Senator Landis. I think it really has merit. I think I' ll
just share w ith you a little different twist on your idea
that happens in central Nebraska. A pla c e called P latte
Valley Academy. It 's a Christian high school where the
students only have to pay half as much tuition because they
l i v e o n t hi s f ac i l i t y t ha t i s al so a d a i r y f ar m. They w o rk
half a day and they go to school half a day, and they have
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t.he opportunity not only to get educated at a very low cost
but also to le arn character by working for their keep, if
you will. But just a little bit of twist on your idea and I
th ink i t ' s a re al l y go o d i dea . Than k yo u .

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Jus t to
add a little bit to the record, Senator. It is one...and
this is by the Nebraska Department of Correctional Services
a couple of years ago. It's one-third the cost to build and
one-third the cost to operate of a traditional prison, what
y ou' re t al ki n g a b o u t .

SENATOR BOURNE: Further questions? Seeing none, thank you.

SENATOR LANDIS: I waive...this is my closing.

SENATOR BOURNE: (laugh) That will conclude the hearing on
LB 669. Senator McDonald to open on LB 703. As she makes
her way forward, could I get a showing of h ands o f th ose
test.ifying in support of L B 703? I s ee two. Those in
opposition? I see none. Those neutral? I see none. Would
the proponents make their way to the front and sign i n,
please? Senator McDonald, welcome.

L B 703

SENATOR MCDONALD: (Exhibit 10) Good to be here. Senator
Bourne and members of the Judiciary Committee, I'm Senator
Vickie McDonald representing the 41st Legislative District.
I introduce LB 703 to begin a much-needed discussion about
the manner in which terminally ill an d permanently
incapacitated inmates are handled within Nebraska's
correctional system. LB 703 gi ves th e Bo ard of Parole
authority to grant medical parole to a committed offender
who is t erminally ill or permanently incapacitated based
upon t h e i r m e d i c a l co nd i t i on . Med i ca l par ol e wou l d be
avai l a b l e t o o f f e nde r s who hav e se r ved a t l e as t ha l f o f
their sentence. Offenders under a sentence of death or life
i mpr i s onment wo u l d no t b e el i g i b l e f or me di c al pa r o l e .
LB 703 requires the Department of Corrections to identify
o ffender s who may b e e l i g i b l e f o r m e d ic a l pa r ol e b ased o n
their medical re cords. The Board of Parole then reviews
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t hei r me di c a l , i n st.i t ut i o na l , and cr i mi n al r e co r d s i n
addition to any other exams or investigations ordered by the
board. The decision to grant medical parole and establish
condi t i o n s o f r el e ase be l ong so l e l y wi t h t he Bo ar d o f
P arole . Cond i t i on s o f r e l e a s e o n me d i ca l p ar o l e ma y i nc l ud e
placement for medical treatment. The term of medical parole
rs for the re mainder of the offender's sentence. Medical
parole may be revoked if a person's condition improves to
the extent that he or she would not be eligible for medical
parole. Me dical parole may b e re voked if t h e pe rson
violates any condition of release established by the board.
I f med i c a l p ar o l e i s re vo ke d d u e t o an i mp r ov e m ent i n t he
medical condition of a person, he or she may be considered
for any other p,.role or release program for which they are
e l i g i b l e . Ou r i nma t e pop ul a t i on i s agi n g . We hav e
mandatory sentencing for longer terms. The result i s a
growing population of i nmates with special health needs
i nc l u d i n g t h e e l de r l y , t h e i nf i r m, t he chr o n i c a l l y i l l , a nd
t he t e r m in a l l y i l l . Med i ca l pa r o l e i s a l og i ca l a nd
compassionate response to the trends in a prison population
and health problems associated with them. Hospice services
's another. In certain cases, medical care and supervision
can be p rovided in a more medically appropriate and cost
effective manner than th e De partment of Corrections.
Medical parole is an option that should be available by use
by the Parole Board. Currently, medical condition is not an
explicit factor considered by the Parole Board. Alth ough
I ' m a newcomer to correction issues it seems to me that a
common-sense approach to medical parole, one that protects
t he sa f e t y o f t he pu bl i c wh i l e pr ov i d i n g t he a p p r o p r i a te
end-of-life care for terminally ill offenders is a policy
direction we m ust choose. I have an amendment, to correct
the denial of good time on page 3, lines 4 and 5. It was
not my i ntent to ever take away the good time earned by an
inmate prior to medical parole. Thank you for your time and
I ' l l an s wer a n y q u e s t i o n s i f I can .

SENATOR BOURNE: Th a n k y ou . Questions for Senator McDonald?
Senator C hambers .

SENATOR CHAMBERS: I was just going to say I'm a cosponsor
and, Senator McDonald, as we look at the bill there may be
some other massaging that will be done. But we' ll keep you
appr i sed o f wha t e v e r h ap p ens .



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 703Committee o n Ju d i c i ar y
F ebruary 1 0 , 200 5
Page 50

SENATOR MCDONALD: I appreciate that. I had a chance to be
i nvo l ve d wi t h a t er mi n a l l y i l l p r i son e r i n m y d i s t r i ct a nd
t ha t ' s w h y I b r oug h t t h i s b i l l t o t h i s com mi t t e e be c a us e i t
seemed like it was the right thing to do, and he was able to
be paroled just a few months prior to his release because he
was terminally ill. Called him the other day and he meets
with his Parole Board person on a we ekly basis. He is
getting medical help through the VA so he's not costing the
system anything at this point in time. So it 's a cost
saving s al so . And he 's doing understandably well
considering that he is terminally ill.

SENATOR BOURNE: Thank you. Fur ther questions? Senator
McDonald, you touched on m y interest in that. Would the
Department of Corrections still be responsible for the costs
associated with that individual's medical care?

SENATOR MCDONALD: No, I don't believe so.

SENATOR BOURNE: Is a...I don't believe that a prisoner is
eligible for Medicaid. Is a parolee eligible for Medicaid?

SENATOR MCDONALD: That I'm not sure of.

SENATOR BOURNE: Further questions? Thank you.

SENATOR MCDONALD: Um-hum.

SENATOR BOURNE: First testifier in support?

MARSHALL LUX : Mr . C hairman, members of the committee, my
n ame is Marshall Lux, L-u-x. I'm the ombudsman for th e
state of Nebraska and I wanted to appear today in support of
LB 703. Over the years, in the work that our office has
done on inmate issues we' ve encountered a number of ca ses
where it w as ap parent that it was in the interest of the
state and in the interests of justice that an ailing inmate
be paroled. Ofte n these are c ases where the inmate is
terminally ill and clearly has very limited time left. And
it really makes no sense t o keep him or her in the
i nst . i t u t i o n . Un f o r t u na t e l y , wh e n o u r o f f i ce h as co nf r o nt e d
these cases and h as ta ken th e is sue up to the Board of
Parole, we have sensed, at times, that the Board of Pa role
is reluctant to gr ant p aroles in th ese c ases w ithout
speci f i c d i r ec t i o n i n t he l aw o n ho w i t sho ul d r eac t t o
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these kinds of cases and these kinds of circumstances. As I
read it, LB 703 w ill c orrect that b y creating a legal
f ramework f o r m e d i c a l p ar o l es and so t her e f o r e i t wi l l
definitely help in de aling with these kinds of difficult
cases. I d' d have one suggestion for the bill. In the case
of terminal illnesses, it's sometimes necessary for th e
Board of P arole to act quickly and we have seen situations
where there was concern that there might not be enough time
lef t t.o a ct ua l l y g et t he per so n p a r o l e d an d o u t t o h i s or
her family before it was too late. So I would suggest that
the committee consider adding a provision to the bill that
would say that in the case of a terminally ill i nmate t he
Board of Pa role would be allowed to treat the hearing to
consider the granting of the parole as an emergency meeting
within the meaning o f Se ction 84-1411(3) which is a
provision of the open meetings law dealing with em ergency
meetings. Agai n , I ' d like to encourage the committee to
give favorable consideration to this bi ll . It 's not
something...these kinds of cases are not something that we
see happen frequently but when they d o ha ppen they' re
definitely cases t hat cry out for attention and for action
by the Board of Parole and this bill will help that. And I
do th nk th at you should consider that. As Dr. Kohl said,
with a n a gi n g p r i so n p o p u la t i o n , w e ' re l i ke l y t o se e mo r e o f
these kinds of cases come along as time goes by. Thank you.

SENATOR BOURNE: Thank you . Questions fo r Mr. Lux?
Mr. Lux, I guess my concern is is if what good is a parole
i f y o u ca n ' t a f f or d t . h e m e d i c a l c ar e ?

MARSHALL L UX : R i gh t .

SENATOR BOURNE: And I don't believe a prisoner is able to
qual i f y f or Med i ca i d b ut i s a par o l ee ?

MARSHALL UX : I don 't know for certain what the answer to
that question is. I 'm sorry, S enator, I'm no t sure.
Usually these are c ases where when they come to us, who
comes to us is the family of the inmate and that's not their
concern. They are...essentially, they' re willing to take on
tha responsibility and these are usually cases, the o nes
that we see, where we' re talking about a few weeks or months
that are left and it's the family is willing to take on that
responsibility.
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SENATOR BOURNE: I'm not against the bill at all. I'm just
saying that, you k now, end-of-life care on a terminal
i l l n e s s i s ho r r e n d ous l y e x p e n s i v e. . .

MARSHALL LUX: It can be expensive, yes, sir.

SENATOR BOURNE: I'm not...even an affluent family could not
afford to do this without coverage. Further qu estions?
S eeing none , t ha n k y o u .

MARSHALL LUX: Tha n k yo u .

SENATOR BOURNE: Next testifier in support?

TIM BUTZ: (Exh ibit 11) Good afternoon, Senator Bourne,
members of the c ommittee, Tim Bu tz, B -u-t-z, executive
director ACLU Nebraska. I'm going to start by addressing
your concerns, Senator Bourne, with the parolee eligibility.
I don't know the answer to that either but I' ll find out for
you. Generally, there's a means test that's there. I don ' t
k now i f b e i n g a pa r o l e e wou l d d i sq u a l i f y yo u f r om b ei ng
subject to that means test but we' ll find out. I don't know
how familiar you are with the Nebraska prison population.
In my written statement I' ve got some statistics that I ' ve
pulled out from the statistical page of the Department of
Corrections. Currently, we' ve got about 4,000 prisoners and
l ess than 14 percent of them are in for what they c all a
Class I crime which is fir st or sec ond-degree murder,
manslaughter, first degree assault, sexual assault, or
robbery. The res t of them ar e in fo r other types of
offenses and the average period of incarceration is r ather
low. The average period of i ncarceration is a bout
25 months. And because of that, Senator McDonald already
offered one amendment that cleared up a problem that we saw
w'th t h e b i l l bu t t he r e ' s an ot h e r p r ob l em wi t h t h i s b i l l
that we wo uld l ike yo u to think a bout. And that is,
l i m i t i n g t he a va i l ab i l i t y o f me d i c a l p ar o l e t o peop l e t h at
have served only half their sentence or more. As Mr. Lux
said, this isn't a situation that often comes up but when it
does I think the state needs to act with compassion. And it
would b e a sh a me t o l i mi t p ar o l e t o p eop l e t ha t ar e h al f
poi.nt or more b eyond their sentence. If they' re going to
visit death's door death doesn't respect. the matter of being
t here 1 3 mo n t h s o r 14 m o n t h s a n d you ' r e f i na l l y e l i g i b l e .
We don't punish families in this country. We don't have
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bi l l s o f at t a i ne r . We do n ' t hav e l a ws t ha t a l l ow b l oo dl i ne
punishment. When someone faces death door and they' re in
p rison it becomes punitive not just to the person t o keep
them in 3ail, but it becomes punitive to the family. And if
any of you have b een with a family member at the time of
d eath a s I hav e , y o u ' l l k no w wha t I me a n . I t ' s i mpo r t a nt
for the family that medical parole be made available no
matter what, the person has done to deserve to be in prison.
The family, at s ome p oint, has to come to grips with the
f act that they' ve lost this person forever and if they c a n
be with them at that time, if they can comfort them a little
it makes life easier to go on. Thank you.

SENATOR BOURNE: Thank yo u. Quest ions for Mr . Butz?
Senator C ombs.

SENATOR COMBS: Not a question, just a comment. I thank you
for your support. I thank Senator McDonald for b ringing
t hi s b i l l . I wo r ked i n h osp i c e f o r s i x ye a r s a n d I nev e r
had the opportunity to take care of any prisoners, parolee
type people but w hen you do get a terminal illness you' ve
received a death sentence whether you' re on death row or
not. So I see this as the only kind and humane treatment of
someone who is really just on death row. So I welcome this
l eg i s l at i o n .

TIM BUTZ: I'm glad you' re able to support it arid, you know,
t he b i l l d oe sn ' t cr e a t e an abs o l u t e r i gh t . I t r ea l l y p ut s
the power to mak e t he determination about whether or not
it's appropriate in the Board of Pardons and they' re really
equipped to m ake those decisions. And we really hope that
t.his i.s something that the Legislature can act on.

SENATOR COMBS: Tha n k y ou .

S ENATOR BOURNE: Further questions for Mr. Butz? Seein g
none, t h a n k y o u .

T IM BUTZ: Tha n k yo u .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Are the re a ny neutral testifiers? Sen ator
MicDonald to close.

SENATOR MCDONALD: Jus t wanting to c larify s ome of your
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concerns. I think when t h e Pa role Board utilizes the
medica l o ppo r t u n i . t y t o par o l e a t er mi n a l l y i l l p at i en t. or a
pr i soner , o n e o f t he que s t i o n s w i l l be i s wh a t t y pe of ca r e
wil l b e p r ov i de d? Who wi l l p ay f or t ha t ca r e ? So I t h i nk
will be part of that ongoing process. And as i n hos pice,
all medical drugs, types of treatment to continue life, of
course, s stopped. The only thing there is is to make that
prisoner or that patient as comfortable as possible so there
is no ongoing medical treatment to continue life. The other
thing is as we deal with allowing them to se rve at lea st
hal f o f t he i r t e r m, I t h i nk we ne e d t o be cog n i z a n t t ha t ,
you know, in the Constitution I don't know that it allows us
t o a l l o w t h e m t o be o n p ar o l e i f t hey ha v e n ot se r ved h al f
of their terms. I th ink that's something you need to look
i nt o a n d y o u a s w e l l wou l d kn o w t h a t s i t u at i o n .

SENATOR BOURNE: Tha n k y ou . Questions for Senator McDonald?
Seeing none, thank you. That will conclude the hearing on
LB 703 . Sena t o r Ch a mber s t o op e n on LB 757 .

L B 757

SENATOR CHAMBERS: (Ex h i b i t s 12 , 13) M r . Cha i r m an , me mbers
of the committee, I'm Ernie Chambers. I represent the
11th Legislative District in Om aha and this bill that I'm
o f f e r i n g w o u l d d e a l wi t h a ca t ego r y o f pe r so ns kno w n as
deputy state sheriffs. Purs uant to Section 84-106, the
governor may "appoint any number of p ersons necessary to
assist the superintendent of the State Patrol to enforce the
provisions of t he criminal laws." Such appointees are
called deputy state sheriffs and have the same p owers as
elected county sher iffs, aut hority to make ar rests,
interrogate suspects, search persons in their homes, and use
deadly force, for example. Not all of these p ersons work
" f o r " the State Patrol. Ove r the years, the use of such
persons has expanded to agencies other than the patrol. For
example, in 1973 the Legislature authorized these persons to
be assigned to the Department of Agriculture whose power is
restricted to en forcement of laws "within the jurisdiction
of the Department of Agriculture." And if you loo k on
page 3 of the green copy, in lines 1 and 2, you' ll see the
section that is authorizing these people for the Department
o f Agr i cu l t ur e . Now, b ec a us e o f t h i s spe ci f i c l eg i s l at i ve
authorization the department is exempted from the provisions
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of LB 757 as are the Office of Attorney General, the Brand
Committee, and th e s t.ate fire marshal all of which have
enforcement duties and the Corrections Department has no ne
of that. But if you want to consider statutory references
to these people in connection with the Brand Committee, in
Sect io n 8 1 - 1 0 21 (2 ) (a ) and I can g i v e t h i s t o you l at e r i f
you want it. You' ll see that they' re discussing in th ose
provisions certain markings that have t o be on sta te
vehicles and it says that the vehicles exempted from the
requirement that they have such markings would be, among
others, deputy state sheriffs employed by the Nebraska Brand
Committee and the state fire marshal for l a w enforcement
purposes. So all those who have these deputy state sher i f f s
engage in law enforcement activities. Without any authority
in 2003, two such persons were given positions on the staff
of the Department of Corrections or people in the department
were converted to these statuses by the governor and in 1999
you will see where there was a hearing before the Judiciary
Committee where the department was asking that certain law
e nforcement authority be given to certain employees of t he
Department of C orrections which would be exercised only on
the property of the Department of C orrectional Services.
This that has been done by way of cir cumventing the
legislative process after the Legislature explicitly
rejected such a thi ng, the po wer t hey' re given is much
broader than the de partment even a sked for in that
l eg i s l a t i o n . I g ave you a co p y o f t he he a r i n g . I gav e y ou
the transcript of the hearing, the committee statement which
shows t ha t t he b i l l was k i l l ed o n a n 8 t o 0 vo t e and I
believe six of the members of the committee who voted to
kill that bill are on this committee. I do not take k indl y
to attempts to ci rcumvent the Legislature and the law.
These other departments which are mentioned in LB 757 would
be exempted for t he reasons that I gave. You will see an
amendment attached that I'm offering so that it's clear that
a des i gn a t i o n k n own as r a i l r o a d p o l i c e wi l l no t be a f f ec t ed
by this. These railroad police persons are authorized by
federal law and they are authorized under federal law to
exercise authority and powers that exist in the given state
that law enforcement persons have. So it's t o ma k e sure
that this is not an attempt to create a conflict between
state law and federal law because we cannot take away wh at
the federal law gave anyway. But in order that there not be
any discussion of that to sidetrack what I'm attempting to
do, this amendment, it's self explanatory but for the record
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here on page 2, line 23, after the word section, we w ould
include the new language "except railroad police authorized
by federal law." So that category is tightly defined and
there is federal statutory language which creates these
persons' position, talks about their authority in the given
states. And my time is up. Thank you for yours.

SENATOR BOURNE: Thank you. Bef ore taking questions from
Senator Chambers, could I get a showing of hands of th ose
wish in g t o t e st i f y i n sup po r t ? I s ee s i x . Tho se i n
o ppos i t i o n? No n e . Si x t o n one .

SENATOR CHAMBERS: There aren't six people here.

SENATOR BOURNE:
(laughte r ) .

SENATOR CHAMBERS:
( laugh)

SENATOR BOURNE: Pro ponents. Neutral (laugh). Neutral, I
see one, two neutral testifiers. Questions for Se nator
C hambers . Se na t o r Pe d e r s e n .

SENATOR Dw . P EDERSEN: Th ank you , Sen a t o r Bou r n e . Sena t or
Chambers, thank you, and I just...l know that you' re aware
that I am the emp loyee assistance counselor at Nebraska
t horoughbred r a c e tr a c k s.

There are six proponents. I'm not kidding

Oh, p r o ponents . Oh , ( l aug h te r ) t ha t a l l ?

SENATOR CHAMBERS: Yes .

SENATOR Dw. PEDERSEN: The racetracks should also be listed
here because they also have deputy sheriffs who work with
the...on the racetracks to make sure t hat th e ra cetracks
stay, you know, legal as far as...

SENATOR CHAMBERS: Are they deputy state sheriffs appointed
b y th e g o v e r n o r ?

SENATOR Dw. PEDERSEN: Ye s , t h ey ar e .

SENATOR CHAMBERS: Ok a y .

SENATOR Dw. PEDERSEN: And would you entertain an amendment
to add them to it...
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SENATOR CHAMBERS: Su r e .

SENATOR Dw. PEDERSEN: . ..to make sure that the state.

SENATOR CHAMBERS: Su r e .

SENATOR Dw . P E DERSEN:
t h i ng s l i ke t h at . . .

SENATOR CHAMBERS: Right . Becaus e they are in the
enforcement area and the statute does say that these people
a re t o b e a p p o i n t e d t o he l p i n t he e n f o r c e ment o f cr i mi n al
laws so t hey are in the en forcement area. But the
Department of Corrections is a custodial facility and does
not enforce criminal laws and when they tried to get that
authority we explicitly in this committee rejected it.

SENATOR Dw. PEDERSEN: I remember that.

SENATOR CHAMBERS: So when they tried to circumvent us with
the complicity of the governor whether he was aware of what
h ad been done or not means that we nevertheless have a
situation which must be addressed. And the reason I only
l ai d o u t w h a t . t h i s b i l l doe s a n d d i dn ' t go i n t o so me o f t he
problems created by the existence of these people is because
I was sure there would be some testifiers who would do that.
And I don't want them to be repetitious of anything that I
would say and they are in a better position to s peak from
direct experience than I am on that aspect of it.

SENATOR BOURNE: Further q uestions for Senator Chambers?
S ee none, t ha n k y o u .

SENATOR CHAMBERS: Tha n k y ou .

SENATOR BOURNE: First testifier in support?

BILL PETERS: Mr . Chairman, members of t he committee, m y
n ame i s Bi l l Pe t er s , P- e - t - e - r - s . I ' m appe a r i n g he r e t o da y
as a registered lobbyist for BNSF Railway in support of the
bill, particularly with the amendment that Senator Chambers
has al r ea d y su gg e s t e d t o you . Railroad police are
commissioned officers, full law enf orcement o fficers,
commissioned we prefer by the state in which they' re working

.gambling, drugging horses and
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which i s o ur s i t ua t i on he r e . Qu i ck l y un d e r t h e f ede r a l l aw,
we gust have to be com missioned by some state but as a
company we think i t's m uch b e tter practice that we' re
commissioned and under s ome j u risdiction of the state in
which we operate. I'd be happy to answer any questions.

SENATOR BOURNE: Than k yo u. Questions for Mr . Peters?
S enato r P e d e r s e n .

SENATOR Dw . PED ERSEN: Thank yo u , Sena t or Bo ur n e .
Mr. Peters, are y ou aw are or ca n yo u give me any
information, and we don't have to do it here today, because
of time, what kind of training these people go through and
where do they get their training?

BILL PETERS: It varies with what kind of training but to be
commissioned by Nebraska, you'd have to either complete the
police academy at Grand Island or receive from the p olice
academy at Gran d Is land a certificate of e quivalent
t r a i n i n g .

SENATOR Dw. PEDERSEN: T ha n k y o u .

SENATOR BOURNE: Further questions? Seeing none, thank you.

BILL PETERS: Th a n k y ou .

SENATOR BOURNE: Next testifier in support?

MARSHALL LUX: Mr. Chairman, members of the co mmittee, my
name is Ma rshall Lux, L -u-x. I'm the ombudsman for the
s tate of Nebraska and I'm here to te stify in su pport o f
LB 757. As Senator Chambers has mentioned, this is an issue
that, has a history. Back in 1999, LB 31 was introduced that
would have given the Department of Corrections the power to
designate some of its employees as law enforcement off cers.
When that. bill was introduced in 1999 it was quite clear the
bi l l was me r e l y i n t end e d t o a l l ow t he dep ar t me n t t o make
arrests in cases o f crim es committed at the correctional
f ac i l i t i es . Ba si ca l l y , LB 3 1 wa s seen a s a way o f
facilitating the arrest o f visitors who tried to smuggle
contraband into the facility. In fact, however, I have to
tell you that now that the department has taken on this law
enforcement authority and done so without legislative
approval as Senator Chambers has explained, in practice, the
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employees of the department have gone far beyond the stated
i n ten t o f LB 3 1 b a c k i n 19 9 9 i nc l u d i n g e n g a g i n g i n sea r c h o f
private residences and interrogation of witnesses far away
from correctional facilities. So their actual activities
now as s tate deputy sheriffs is m uch b roader and more
comprehensive than was ever contemplated by the b ill that
the committee killed in 1999. Also, we' ve encountered at
least two cases in our work where inmates made allegations
that sexual crimes were committed against them by Department
of Corrections staff and where the case was investigated by
the department's own state deputy sheriffs and, in fact, a
situation where the department was investigating itself and
the alleged criminal wrongdoing of its own employees. In
the past, investigations of t hat n ature we re typically
conducted by State Patrol, thereby avoiding the possibility
of a co nflict of interest. We ' ve also encountered cases
w here the department's state deputy sheriffs were used t o
investigate the department's own s taff in wh at were
essentially personnel matters. And not only does that blur
t he l i n e be t w een c r i m i n a l a n d p e r s o nne l m a t te r s b ut i t a l so
creates a situation where there has to be some concern that
the associated criminal investigation is being done, wil l be
tainted by t he desire to find proof of wrongdoing in the
personnel context. So what you' re seeing is a situation
where personnel issues and c riminal issues are being
confused, where the rights of the people who ar e be ing
investigated are being compromised because they' re losing
their right to remain silent and so for th, m any, many
problems that h ave c ome as a result of this. And I would
encourage the committee to support LB 757.

SENATOR BOURNE: Questions for Mr. Lux? Senator Chambers.

SENATOR CHAMBERS: Mr. Lux, you' re an attorney, aren't you?

MARSHALL LUX : Yes , I am.

SENATOR CHAMBERS: Are you licensed to practice in Nebraska?

MARSHALL LUX: No , I am inactive.

SENATOR CHAMBERS: Okay, but you were trained in the law so
you wi l l u nde r st a n d l eg al t ype qu e s t i o n s i f I p ut t hem t o
y ou. I wi l l no t be t a k i ng ad v a n t ag e o f you .
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MARSHALL LUX: I ho pe so . No .

SENATOR CHAMBERS: Okay. Now, if a criminal...if there's a
criminal investigation and law enforcement wants to search a
person's home, effects, papers, or w hatever, there must
first be probable cause, is that correct?

MARSHALL LUX : Cor r ec t , y es .

SENATOR CHAMBERS: So if these people were functioning as
law enforcement persons they could not get into a pe rson' s
home to se arch o r interrogate or any thing else without
p robable c a u s e .

MARSHALL LUX: Tha t ' s co r r e c t .

SENATOR CHAMBERS: If, on the other hand, they say th ey' re
invest.igating a pe rsonnel matter they could get around
having t o ha v e p r o b a b l e ca u s e . . .

MARSHALL LUX : Ye s .

SENATOR CHAMBERS: ...and enter the home under the pretext
of con d u c t i ng a pe r so n n e l i nv e st i g at i o n w h i l e r ea l l y , i n
f act , p ur s u i n g a l aw en f or c e ment a ct i v i t y .

MARSHALL LUX: That's correct, Senator, and they would also
have the threat of being able to suggest that a personnel
action could result from not cooperating with a personnel
invest.igation. Whereas you k now, a person who's being
s uspected of a crime has a constitutional right not t o
c oopera t e .

SENATOR CHAMBERS: Okay. And I just wanted that clearly in
the record. I think it might have been obvious fr om wha t
you saxd, but I wanted you to answer explicitly in response
to the question.

MARSHALL LUX : T han k y ou .

SENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, t h a n k y o u .

MARSHALL LUX : T han k y o u .
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SENATOR BOURNE: Next testifier in support.

JEFF H OYLE : ( Exh i b i t 14 ) Hi , my name i s Je f f Hoy l e ,
H -o-y- I - e . I 'm handing ou t c o p i e s o f a m e mo . I ' m go i n g t o
briefly read from part of it. I wrote this before this was
introduced. The date on there doesn't reflect the date that
I ac u a l l y wr o t e i t . Th i s i s whe n I p r i n t ed t he n ew cop i es
( inaud i b l e ) . I was a ne t w o r k a n a ly s t f o r t h e co r r e ct i on s , I
worked for them for 14 years before my supervisors decided
to have the investigators come after me. The problems with
the investigators actually started with problems in the
IT section. The supervisors couldn't get along with each
other so the as sistant director decided all of us would
attend dialogue. During our last dialogue we talked about
having co nsultants co m e in and take a loo k at the
supervisors. I was contacted by the person who facilitated
the dialogue about finding a consultant. I was informed
that that was granted on August 18 and I recommended that
the consultants come in and study the management styles of
the supervisors and I wa s a lso suggesting all database
management be moved under new supervision. Two days later,
on August 20, Geoff Britton, the state deputy sheriff for
corrections, one of them, came to the wing and said he was
doing an investigation and we were to give him the passwords
for the local computers and go home for the rest of the day.
Since the IT managers, Don Phares and George Wells had just
attempted to ge t another IT person set up and fired for a
personal picture a couple of weeks before that, I figured it
was a continuation of the same incident. Geoff Britton and
Don Phares conducted the search together and asked for the
passwords that would allow them to search the computers. On
Sunday, August 22, I was called by Barb NcIntire of HR and
informed I w a s pl aced on suspension. Au gust 24 a search
warrant was served by Geoff Britton on my hou se wh ere he
took two computers, software and books. Britton informed me
that it w a s il legal to co nnect to e-mail while they' re
looking for, it was a picture of a monkey with my boss' face
on it. And I reminded Britton that he did not ask fo r my
e-mail pas sw o rd o r any t hi ng ab o u t st a yi n g o f f t he e - ma i l .
He just mentioned local computers. Brit ton t old me it
didn't matter the words he used that it was all the same. I
was later arrested and ch arged with tw o fe lonies for
disrupting service while attempting to hide t h e mo nkey
picture that wa s cr eated by another person. I h ad been
asking to get a copy of the log s erver for No tes 2 t hat
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would prove that doing anything to on e of the servers
wouldn' t. stop both se rvers anyway so there wouldn't be a
disrupt>on. So far I' ve been denied evidence. As the only
person who took care of the e-mail servers and I know that
they' re set up in a way that if one fails, the o ther one
will take over and no one will n otice anything that
happened. I have not been able to come up with the $10,000
that my a ttorney, Mr. Redman, says I wil l need for the
criminal charges but I pa id my employment attorney,
Mr. Boucher, who represented me during the first employment
hear i ng . I b e l i eve I a ct ua l l y w o n t h a t h ea r i n g b u t I ' m not
allowed to see the recommendations made as a result of the
hearing. Instead, the director decided to review whatever
eve.dence he had, f ired me on tw o counts. On e was for
refusing to talk to an investigator without an attorney and
the other was for shutting down the server. I'm not sure if
the server was a ctually backed up but I know there was no
disruption caused because of the backup server. Ri ght n ow
the employment decision is under appeal. I believe I' ll win
that case. After that, I'm thinking about going ahead with
the criminal case because I believe I'd win that also. And

know the investigators were used by supervisors to get, rid
of me s ince I wa s the one pushing for the consultants in
this case. Then t hey w ould have found out t hat t hey
probably were n't qualified to actu ally run the
IT department. Any questions?

SENATOR BOURNE: Do you have a final...do you want to . ..are
you f r n i s h ed o r . . . ?

JEFF HOYLE: T hat's it.

SENATOR BOURNE: If you want to summarize or the final
thought? Actually, Senator Pedersen will ask you a
q uest i o n . Se nat o r Pe d e r s e n .

SENATOR Dw . PED ERSEN: Thank yo u , Sena t or Bo ur n e .
Mr. Hoyle, were you given your Fifth Amendment rights?

JEFF HOYLE: No, I don't think so. As far as I u nderstand,
I should have b een allowed to get my attorney at a point
where, where I was talking about where they tried to do some
more investigation. There was at one point where I stopped
t a l k i n g t o t he i nv e s t i ga t or s . I t o l d t hem I wan t ed m y
attorney. A different person investigating called back and
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wanted to talk to me further to investigate it. I told him
my attorney said no, not without him present. And that was
one of the charges I was fired for. So as I understand it,
yes.

SENATOR Dw. PEDERSEN: Do I have it right? This whole
s ituation started over a monkey with an employee's face o n
z t . . .

J EFF HOYLE: Ye a h , we l l , . . .

SENATOR Dw. PEDERSEN: . ..on a computer? Is that right?

JEFF HOYLE: Yeah , I believe that they thought I did that
and they' re going to use that to get rid of me. Ended up it
uras another employee, Tim Edmonds, who made the picture and
he made somehow, I'm not good with, computers graphics but
he made a picture of a monkey with my bo ss' face o n it
instead of the monkey's face. A n d so, I guess, once they
found out that I had nothing to do with that they went after
other things. One of the things I forgot t o ma ke co pies
of...I don't know if you can pass this around or not but one
of the things that they tried to say I was trying to hide
was that porn was actually Director Clarke's from his e-mail
that I investigated for him. And his secretary testified in
this affidavit that she was aware that I was investigating
his porn but I'm not sure on the procedure for that since I
didn't make copies...

SENATOR Dw. PEDERSEN: Did these investigators...they went
out and got a search warrant from some judge around here and
came to your house. Is that right?

JEFF HOYLE: Yes. I think from what I can und erstand, I
think they made the issue sort of confusing in order to get
search warrant because to me the real issue is I wasn' t. told
to tay off of it. It is an ad ministrative investiaation
for this picture. What I connected to had nothing to do
with this picture of a monkey. And so I think they confused
them with technical stuff in order to get a search warrant.

SENATOR Dw. PEDERSEN: Were you aware of these people who
became xnvestxgators before they were investigators?

J EFF' HOYLE: Yeah .
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SENATOR Dw. PEDERSEN: While th e y we re employees of the
d epar t men t ?

JEFF HOYLE: Yes, yes. I worked with Benny Noordhoek is one
of them and t h e ot her on e I ' ve heard about but I
hadn' t . . . G e o f f Br i t t on , b ut I had n ' t wor ke d wi t h hi m.

SENATOR Dw. PEDERSEN: And what was their experience prior
to going to the academy?

JEFF H O YLE: Correctional experience only , no law
enforcement experience.

SENATOR Dw. PEDERSEN: Th a n k you .

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOR CHAMBERS: Just an observation. This reminds me a
little bit of a scene in Mutin on the Bount where Humphrey
Bogart was playing a deranged Captain Queeg and he t hought
he had trapped some very dangerous malefactors because some
strawberries, a serving or two of strawberries was m issing
and he s aid, oh, they were clever but when it came to the
strawberries I got them. So although you' re clearly saying
what drd happen, a lot of it makes little sense to me as to
why something that started out a s this a pparently did,
ballooned and mushroomed to where it is now. But if it had
not been for these special state deputy sheriffs being given
that power, none of this would have happened in the way i t
d id , t ho u gh , w o u l d i t ?

J EFF' HOYLE: Cor r ec t .

SENATOR CHAMBERS: Ok ay .

SENATOR BOURNE: Se nat o r Pe de r s e n .

SENATOR Dw. PEDERSEN: Tha nk you, Senator Bourne. Just to
add some more to the record. You' ve lost your job, is that
r i g h t ?

J EFF HOYLE: Ye s .

SENATOR Dw. PEDERSEN: And how much does it cost you, do you
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have any idea, out of your pocket so far, what it's cost you
to try and defend yourself against these charges?

JEFF HOYLE: I'm thinking around $8,000 so far. I have to
come up with another S10,000 deposit though for...I agreed
to a pretrial diversion, more o f a way to put off the
criminal...because I can get out of that any time until a
year is up. Toney Redman, my criminal attorney, said that
he needs a S10,000 deposit to go ahead with this. And I
just haven't come up with the money yet so.

SENATOR Dw. PEDERSEN: And there's no laws in this state
that says that they have to pay if they lose, is that right?

JEFF HOYLE: Not that I'm aware of. I wish there was.

SENATOR Dw. PEDERSEN: I wou l d su p p o r t y ou i n a l aws ui t .

SENATOR BOURNE: So your lost wages aren't included i n t he
58,000. That's your legal bills?

J EFF HOYLE: O h, n o , t ha t ' s l eg al b i l l s .

SFNATOR Dw. PEDERSEN: That's ridiculous.

M r. Boucher is m ore expensive than IJ EFF HOY L E :
anticipated.

SENATOR BOURNF.: Further questions? Senator Flood.

SENATOR FLOOD: What were you charged with?

JEFF HOYLE: The exact. warrant says...the exact name of the
crimes I can't r eally remember. It ' s...but basically
they' re saying that I shut down a server and even though the
server was going to be shut down that weekend anyway.

SENATOR F L OOD:
( inaud i b l e ) . . . ?

JEFF HOYLE: No . No , I was never charged with that. They
said that the reason is disrupting service which I know the
service wasn't d isrupted bu t they refused to give me the
evidence t o sho w t he b ac k u p ser ve r .

Interfering with the i nvestigation or
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SENATOR FLOOD: Felony?

J EFF HOYLE: Ye s .

SENATOR FLOOD: Tha n k y ou .

SENATOR BOURNE: Thank yo u for your testimony. Fur ther
testifiers in support of LB 757? Welcome.

SARA HOYLE: Okay. I'm Sara Hoyle, H-o-y-I-e. And I'm here
to testify as a former employee of the Nebraska Department
of Correctional Services. I worked in their administration
for a pproximately eight years. The year that these
investigators were in the department, I was fortunate enough
to have my office right across the hall from theirs so I' ve
shared many stories with S enator Pedersen that I heard
directly come from the investigators of how they mistreated
staff and inmate families. The two concerns I want to share
here with you today are the number one, is staff and inmates
are confused as to what e xactly these investigators are
doing . Are they internal investigators investigating
administrative matters or are they c riminal investigators
investigating criminal matters because it's not clear. They
can start an internal investigation such as what happened to
my hu sband and it can proceed to l a w en forcement
investigation. They can switch hats just like that. Also,
the other concern I ha v e is the lack of experience that
these two individuals have i n law enforcement. These
xndivxduals graduated a little over a year ago from the law
enforcement academy. They started right away investigating
felonies. They didn't have any mentors that were seasoned
working with them. They report to the emergency management
supervisor who grew up in corrections and has no experience
in law enforcement. In fact, I' ve heard him say to them on
several occasions, well, you' re trained in that. You know
what to do when they' ve gone to h im for advice. These
investigators also have our legal staff who help them write
their reports and help them prepare their testimony. Our
a t t o r ne y j ok ed ar ou n d w i t h t he a f f i d av i t and I hav e i t h er e
if anybody would like to see it, that Mr. Britton gave t o
the judge. It's very clearly, it's filled with legal jargon
and was v ery clearly written by one of our attorneys, not
from somebody right out of the law enforcement academy. In
add tion, th ey have direct c ontact with th e co unty
a ttorneys. They, on behalf of the d epartment, have t he
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power to say what crimes they would like to see prosecuted
for the c ounty attorney. Okay, the county attorney I know
makes the ultimate decision but they have that power to call
them directly and say that. They also are very...they go
out. to eat w ith the county attorneys. One admitted to me
that they discuss cases over supper with one of the county
attorneys in Johnson County. So the professional boundaries
are not there with these individuals, and they shouldn't be
expected to be there because they' re not seasoned. T hey' re
not experienced in law enforcement. They' re new people. I
g uess my plea to you would be if you cannot ensure me, a n
inmate in o ur system, that I would be investigated or that
inmate would b e in vestigated in t he same ma nner t hat
Assistant Director Hopkins would be or any other member of
t he good old b oys c lub, then I don 't thi n k those
investigators should be there. Thank you for your support.

SENATOR BOURNE: Than k y ou . Questions for Ms. Hoyle? I
think we' ll explore this a little bit. As a committee we
wil l l ook i nt o t h i s . Fur t he r t e st i f i e r s i n su p p o r t o f t he
b i l l ?

KARINA FREDRICKSON: My name is Karina Fredrickson. The
l as t nam e i s sp el l ed F- r - e - d - r - i - c - k - s - o - n . I t o o h ave ha d
a personal experience with these investigators. Basically,
I wrote a me m o to the director of corrections, Harold
Clarke, at the time implicating that one of the lieutenants
at the facility in which I worked was using a state computer
to play fantasy football on. The captain knew that this was
going on, would stand behind this lieutenant at his desk
watching what they did. And so I wrote this m emo to the
director of our department. It was investigated by one of
t he investigators, Benny Noordhoek. The computer from t h e
lieutenant was never confiscated. Nobody in the office was
ever questioned about anything they saw and, in addition, I
found out l ater t hat B enny Noordhoek and this particular
lieutenant call each other at home. So I, to o, ha v e the
same concerns that, you know, how are we to know who's going
to be investigated and who's no t ba sed on what kind of
friendships there are especially since both of these
investigators did w ork at previous facilities. Ano ther
instance I would like to give you guys, there's an employee
who was fired f rom the department several months ago. He
couldn't be here today because he had to work bu t he was
fired for an int ernal investigation at o ur facility.
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Basica l l y w h a t happ e ne d i s o ne o f t h e l i eu t e na n t s was
conducting an i nvestigation and asked...again, it was the
inv stigator, Benny Noordhoek, to go to the Div ersion
Services because there was something at Diversion Services
on t h i s par t i cu l a r emp l o y e e . And a s f ar a s I kn ow,
Diversion Services' records are conf idential. So
Mr. Noordhoek went to Diversion Services, acting as a law
enfor cement o f f i ce r and ob t a i n ed t hi s i n f or m a ti o n f o r t he
l i e u t e nan t w h i c h t h e n l ed t o t h i s em p l o ye e b e i n g f i r e d . So
I guess what I'm w orried about is I still work for the
depart. ment. Okay, so me coming here to testify... I'm really
a fra i d o f t h at r e t al i a t or y a ct i on . I f t he y c an br i ng any
charges they want, if they can come in and search my house
a cting as law enforcement officers, you know, what kind o f
protection do I have from th is? And wh ere does their
authority end right now? It 's wide open so that's all I
have.

SENATOR BOURNE: Thank yo u. Appreciate your testimony,
y ou' re com i n g f or war d . Are th ere questions for
Ms. Fredrickson? Seeing none, thank you.

KARINA FREDRICKSON: Tha n k y ou .

SENATOF. BOURNE: Other testifiers in support?

JIM LIGHTNER: Senator B ourne, committee, my name is Jim
Lightner. I'm the executive director for NAP E/AFSCME.
We' re the union that represents all the state employees
i nc l u d i n g t h e co r r e ct i on a l of f i ce r s . I ' m he r e i n sup p o r t o f
t hose who have testified before me. What I must tell y o u
is, this is not the only case. There have been four that we
know of that have happened before this. What we feel is
that this bill should be supported and that th ese p eople
will be able to ha ve their dignity and respect restored.
It's a shame that i t 's go t this far and if criminal
investigations need to happen there are other agencies that
can do these investigations.

SENATOR BOURNE: Thank you. Que stions for Mr. Lightner?
Mr. L i g h t n e r , i s t h i s . . . do y ou f e el an d i t s oun d s l i ke you
have some background or history in o ther individuals who
have been treated in this regard. Is this something unique
to these several investigators or is this s omething t h at' s
pervasive in the Department of Corrections?
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JIM LIGHTNER: It's pervasive in the department.

And it ' s exa cerbated by theseSENATOR BO U RNE:
investigators?

J IM L I GHTNER: Yes , i t i s .

SENATOR BOURNE: Okay. Further questions? Thank you. Next
testifier in support? Are there testifiers in op position?
Are there neutral testifiers? Come forward. Are we s'gning
i n o n t . h e . . .

BRAD HANSEN: Yes , I s i gn ed i n .

SENATOR BOURNE: O k ay, thank you.

BRAD HANSEN: (Ex hibit 15) Good afternoon, Chairman Bourne
and members of the Judiciary Committee. My name i s Br ad
Hansen, H- a-n-s-e-n, and I 'm the e mergency management
supervisor for the Nebraska Department of Corrections. My
job duties include supervising the emergency preparedness
program, the ION and canine drug interdiction programs, and
the two department investigators. I'm here today to provide
information on h o w th e Department of Corrections utilizes
deputy state sheriffs. The Department o f Correctional
Services has five appointed state deputy sheriffs. Two are
designat.ed as department investigators, two are de signated
as transportation officers, and one is designated as a
canine sergeant. The department investigators are charged
w it h i nve s t i ga t i ng c r i mi n al ac t i v i t y i n t h e d epa r t m e n t .
These two investigators are playing a piv otal r ole by
assisting the State P atrol with their ongoing caseload of
investigations for cases involving the department. The
department investigators are law enforcement. certified and
have the authority to arrest and detain. However, there are
restrictions to that authority. According t o department
administrative regulation 215.01 and i n an agreement with
the Nebraska State Patrol, the Nebraska State Patrol will be
the lead investigator concerning deaths, attempted homicides
and assaults involving serious bodily injury to inmates,
visitors, and s taff. The Nebraska State P atrol would
investigate all malfeasance of office o f high -ranking
officials should the situation arise. The investigators are
not allowed to go into the community to arrest without the
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direction and assistance of the Nebraska State Patrol. In
2004 the Department of Corrections' investigators conducted
114 investigations. Out of the 114 investigations, there
were 44 investigations that were referred to the local
county attorneys for criminal prosecution. The corrections
extradition and w arrant officer is a position assigned to
the Special Services Unit, a section within the department's
Admxnxst r a t i ve S e rv i c e s D iv i s i o n . The Spe c i a l Ser v i c e s U n it
was created in 1983 to provide detainer administration and
to conduct high-risk prisoner transportation. The special
services manager supervises two nonuniformed, full-time
employees classified as Corrections Extradition and Warrant
Officers. Thes e of ficers are responsible for serving
detainers, arrest warrants and subpoenas against escapees
and parole violators, transferring department inmates
between facilities and returning escapees, parole violators
and absconders to d epartment custody. The dep artment
requests f or deputy state s heriff consideration are
submitted in accordance with the procedures set forth by the
superintendent of the Nebraska State Patrol. Corrections
extradition and warrant officers routinely coordinate with
local, state, and federal law enforcement officers in the
apprehension and return of persons wanted by the department
and the Nebraska Board of Pa role. High-risk prisoner
transportation requires the use of specialized equipment and
training. Use of deputy state sheriff commission by
corrections extradition and warrant officers is strictly
limited. Th ese officers do not serve search warrants, they
do not conduct custodial interrogations in crim inal
investigations, a nd they are not involved in th e
i nvestigation or arrest of department employees or th e
general public. The unique role o f t he co rrections
extradition and warrant officer assists the Nebraska State
Patrol by e liminating the need and expense of assigning
state troopers in the time-consuming task of extraditing
fugrtive prisoners. I would be glad to answer any questions
y ou may have .

SENATOR BOURNE: Th ank y o u . Questions for Mr. Hansen?
S enat.or P e d e r s e n .

SENATOR Dw. PEDERSEN: Tha nk y ou .
Bourne . Mr . Hans e n , . . .

B RAD HANSEN: Um- h u m .

Thank yo u , Se nat o r
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SENATOR Dw. PEDERSEN: You mentioned in your testimony there
that they are not to do search warrants?

BRAD HANSEN:
the .

SENATOR Dw. PEDERSEN: Ye ah .

BRAD HANSEN: ...transportation officers?

SENATOR Dw. PEDERSEN: The investigators.

BRAD HANSEN: No, not by themselves. The State Patrol has
to go with them and assist them and direct them in any kind

Are you talking about the investigators or

of se a r c h wa r r a n t .

SENATOR Dw. PEDERSEN: In the case of Hoyle's, did they have
assistance from the highway patrol?

BRAD HANSEN: State Patrol was with them.

SENATOR Dw. PEDERSEN: And they got this search warrant from
a j udge .

BRAD HANSEN: Ye s .

SENATOR Dw. PEDERSEN: Tha n k yo u .

SENATOR BOURNE: Further questions? Senator Chambers.

SENATOR CHAMBERS: Mr. Hansen, do you have a law degree?

BRAD HANSEN: No , I d o n ot .

SENATOR CHAMBERS: Do you have law enforcement training?

BRAD HANSEN: No , I do no t .

SENATOR CHAMBERS: Are you the person who supervises these
individuals?

BRAD HAN SEN : I supervise the da y-to-day activities,
time-off leave. I' m instrumental in making su re of the
ethical and moral r esponsibilities of l a w enforcement
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officer. But any questions, any questions for law
enforcement they direct all their questions to State Patrol
investioators for their assistance in...

SENATOR CHAMBERS: Who supervises them at the pen?

BRAD HANSEN: The pen ?

SENATOR C HAMBERS:
s uperv i s i o n ?

BRAD HANSEN: They' re under my direct supervision.

SENATOR CHAMBERS: So then you do supervise them?

BRAD HANSEN: I do .

SENATOR CHAMBERS: If they are going to leave the facilit r
to go...do they conduct...let me scratch that and start on a
new tack. Do they conduct administrative investigations?

BRAD HANSEN: They will on occasion, yes.

SENATOR CHAMBERS: Do they conduct criminal investigations?

BRAD HANSEN: Ye s , t he y d o .

SENATOR CHAMBERS: Do they get permission from you before
they leave the g rounds of th e in stitution to go into a
residential area to conduct an investigation?

BRAD HANSEN: They conform me if they' re going to go out to
t al k t o an i nd i v i d u al i n a r es i den t i a l wh i ch i s no t ve r y
often but they would inform me, yes.

SENATOR CHAMBERS: Do t hey tel l y ou the nat ure of the
investigation, meaning that it's administrative as opposed

They' re no t un de r an ybo d y ' s d i r e ct

to criminal or vice versa?

BRAD HANSEN: Ye s .

SENATOR CHAMBERS: Hav e they t old y ou or received y o ur
permission to co nduct any criminal investigations off the
grounds of the facility?
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B RAD HANSEN: Not to conduct criminal investigations. The y
may, as p art of a criminal investigation that we are doing
on the grounds within the Department of Co rrections, they
may go ou t a nd talk to individuals off-grounds as part of
that investigation but i t wo uldn't be because o f an
investigation on t h e street. It would be because they' re
conducting an investigation...

SENATOR CHAMBERS: But some criminal.

BRAD HANSEN:
Correc t i ons .

SENATOR C HAMBERS: ...but some criminal investigation work
is done off the grounds of the institution.

BRAD HANSEN: Some interviewing, yes.

SENATOR CHAMBERS: Do they e ver i nvestigate any co nduct
w hich i s c ons i d e r e d cr i m in a l w h i c h o c c u r r e d o f f t h e g r ou n d s
of the institution but which the authorities at the facility
think impact on the institution?

.that occurred within the De partment of

BRAD HANSEN: No .

SENATOR CHAMBERS: So the only crimes that anybody would be
investigated for would be one that allegedly occurred on the
s i t e o f t he i n s t i t ut i on ?

BRAD HANSEN: I s occu r r i ng o r d i d o ccu r , y es .

SENATOR CHAMBERS: If something was done in a person's home
that involved a computer, that would not be investigated by
these people that you have who are state deputy sheriffs?

BRAD HANSEN: Th at ' s co r r e c t .

SENATOR CHAMBERS: The only kind of alleged c riminal
conducted related to computer use would have occurred on the
premises of the institution. Is that what you' re saying?

BRAD HANSEN: Well, in the particular case y ou' re talking
about . . .

SENATOR CHAMBERS: How do you know which case I'm talking
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a bout ? I haven ' t t o l d yo u .

BRAD HANSEN: Correct. I apologize for that.

SENATOR CHAMBERS: Okay, that's quite all right.

BRAD HANSEN: It coul d ...if an individual had access to
state computers from home, it might go to the point if we
think criminal activity occurred at t he institution.
Because of the remote log-in from a computer on the outside,
w e would request the assistance of the State Patrol and w e
may go out and obtain a search warrant for that, yes.

SENATOR CH A MBERS: Would there be...excuse me, a ny
discussions conducted with a person at his or her residence
about something that occurred in that residence which might
be deemed to be of a cr iminal nature without the S tate
Patrol being present. at that interview?

BRAD HANSEN: Not if there's a criminal investigation going
on, p r o b ab l y n o t .

SENATOR CHAMBERS: So if we determine from ou r re view of
this...let me b ack up, you' re telling the committee and I
want to make this as explicit as I can so yo u wo n't feel
you' ve been en t r a pped .

BRAD HANSEN: O ka y .

SENATOR CHAMBERS: You ' re telling the committee that no
c r imi na l i nv e s t i ga t o r y w o r k wi l l be d one away f r o m t he
institution unless the St ate P atrol is accompanying the
i nves t i g a t o r . I s t hat wha t yo u ' r e sa y i n g ?

BRAD HANSEN: Either accompanying or we have i n formed and
they have given us instruction or advice on how to proceed.

SENATOR CHAMBERS: Now I'm going to ask you a follow-up
q uest i o n .

BRAD HANSEN: Ok ay .

SENATOR CHAMBERS: So they do conduct criminal investigatory
work away from the institution without being accompanied by
a member of the State Patrol. True or false?
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B RAD HANSEN: Th ey wou l d co n d uc t i nt e r v i e w s a n d i f t h at ' s
part of the criminal investigation, they c ould d o t ha t
outside without...

SENATOR CHAMBERS: W it ho u t be i ng acc o mpanie d ( i na u d ib l e )

BRAD HANSEN: .. .yes, without a State Patrolman there. That
h as occ u r r e d .

SENATOR CHAMBERS: Now w hen an affidavit is sought from a
judge in order to procure a search warrant, . . .

B RAD HANSEN: Um - h u m .

SENATOR CHAMBERS: ...somebody has to make certain
statements under oath. Who makes the statement under oath
to the judge on which is based the issuance of a sea r ch
warrant, the State Patrol or the investigator?

BRAD HANSEN: Wel l ,
search warrant to tell
talking about an
i nvestigators sig n
investigat.ors.

SENATOR CHAMBERS: And that would be based on the personal
knowledge or observation of the investigator.

I ' m not s u r e we ' ve ev e r ask e d f o r a
you the truth. But if w e we r e

a rres t war r an t , we would . . . t he
the af fidavit, the depar tment

BRAD HANSEN: Yes .

SENATOR CHAMBERS: Are you aware of any search warrants that
were obtained based on the affidavit of somebody other than
a s t a t e t r oop e r ?

BRAD HANSEN: Not that I know of but I.

SENATOR CHAMBERS: Is Geoff Bri tton spelled G-e-o-f-f
B-r-i-t-t-o-n a state trooper or one of these state deputy
sher i f f s ?

BRAD HANSEN: State deputy sheriff.

SENATOR CHAMBERS: I have in my hand what purports to be an
affidavit for a search warrant and the affiant is Geo ff
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Bri t t o n . So you wou l d b e mi st ake n i n wha t you sa i d
b efor e . . .

BRAD HANSEN: Yes, I would, but that would have been under
the d'rection of the State Patrol.

SENATOR CHAMBERS: Well, you don't know that. We ' re going
b y what i s h e r e .

BRAD HANSEN: Ok ay .

SENATOR CHAMBERS: If you supervise these people they would
seek a search warrant without telling you about it, is that
what you' re telling me because you didn't know about this?
They didn't tell you about this one that Geoff Britton was
going to seek, did they?

BRAD HANSEN: Th e y ma y h a v e . I t ' s bee n . .

SENATOR CHAMBERS: But you don ' t know that...you don' t
r ecal l t ha t t hey d i d , d i d yo u ?

BRAD HANSEN: It's been...unless I looked a t the file , I
w ouldn ' t k now .

SENATOR CHAMBERS: Because you wouldn't know about this and
refuse to tell me in response to my question, would you?

BRAD HANSEN: I would not refuse to tell you anything, sir.

SENATOR CHAMBERS: So you didn't know about this before I
mentioned it to you at this time, is that true?

BRAD HANSEN: Th at ' s co r r e c t .

SENATOR CHAMBERS: How many search warrants do you think
G eoff Br i t t o n ha s o bt a i ned ?

BRAD HANSEN: Well, I wouldn't have known a b out that one
unless I wo uld h ave looked at the record. But I think on
the outside, that would be the only one.

SENATOR CHAMBERS: Do you think your record will di sclose
t ha t he s t he on e w h o so u g h t t h i s ?
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BRAD HANSEN: Yes, the file was. It w ould. I have the
f i l e .

SENATOR CHAMBERS: When we talk about your record, who puts
that record together, you or somebody else?

BRAD HANSEN: The...it's the investigative record that comes
from the two investigators.

SENATOR CHAMBERS: Do you look at what they submit to you?

BRAD HANSEN: Ye s , I do .

S ENATOR CHAMBERS: Then would this have been su bmitted to
you by G eoff Britton in what he was submitting to you for
y our r e c o r d s ?

BRAD HANSEN: It would have been part of the record.

SENATOR CHAMBERS: So then you saw it.

BRAD HANSEN: Probably saw it but I don't remember it. As I
sax.d before, we' ve had several investigations.

SENATOR CHAMBERS: Well, are search warrants obtained by
Mr. Britton so co mmon that yo u just don't remember this
p ar t i c u l a r o ne ?

BRAD HANSEN: I don't remember that particular one.

SENATOR CHAMBERS: Well, if this happens to be the only one,
would xt not be remarkable enough to you for you to re call
i t ?

BRAD HANSEN: I don ' t t h i nk i t wo u l d be r em a r k a b l e t o me .
They are traine d inves tigators, law enfor cement
investigators and...

SENATOR CHAMBERS: Well, if it wouldn't be remarkable...I'm
not trying to be argumentative...

BRAD HANSEN: Sur e .

SENATOR CHAMBERS: . ..why would you tell u s th a t no n e of
these people would b e the one who would swear out the
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a f f i d a v i t ? I f y ou saw su c h a n a f f i dav i t i t wou l d h a ve b een
remarkable because you w ould have remembered it since it
doesn't happen on a regular basis. But let me not be
argumentative.

BRAD HANSEN: Su r e .

SENATOR CHAMBERS: Who instructed you to come over here
today?

BRAD HANSEN: Department of Corrections,

SENATOR CHAMBERS: No , no, that' s...

BRAD HANSEN: Mr . Cl a r k e .

SENATOR CHAMBERS: Oka y. And w hat did h e tell you you
s hould d o w hen yo u c ame he r e ?

BRAD HANSEN: Just to give information on how we operate the
program.

SENATOR CHAMBERS: And did he say you should be in a pro,
ants, or neut.ral position?

BRAD HANSEN: Neu t . ra l .

SENATOR CHAMBERS: But in being neutral on the bill, you do
have as a part of you r responsibility to pr ovide a
justification for what the department is doing and to defend

BRAD HANSEN: Ye s .

SENATOR CHAMBERS: And that's what you' re attempting to do
here , co r r ec t ?

BRAD HANSEN: Ye s .

SENATOR CHAMBERS: And I'm not condemning you,

BRAD HANSEN: Su r e .

SENATOR C HAMBERS:
1s.

.I just want it clear what your role
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BRAD HANSEN: Su r e .

SENATOR C HAMBERS:
H oyle ' s ?

B RAD HANSEN: Um- h u m .

SENATCR CHAMBERS: Had you been aware of what they spoke of
before you heard it today?

Did you hear the t estimony of the

BRAD HANSEN: Ye s .

SENATOR CHAMBERS: Wit hout asking you specifically what it
r s, are there things they related to us that based on you r
k nowledge wer e u n t r u e ?

BRAD HANSEN: Most of what they said, I believe, is untrue.

SENATOR CHAMBERS: But w e do have an affidavit on which a
search wa r r a n t w a s g r a n t e d .

BRAD HANSEN: Co r r e c t .

SENATOR CHAMBERS: Who carried out the search?

BRAD HANSEN: That would have been Geoff Britton I know w as
involved and a State Pa trol person but I don't know the
name.

SENATOR CHAMBERS: Did you attend the search?

B RAD HANSEN: No .

SENATOR CHAMBERS: How do you know a state troo per
accompanied Mr. Britton?

BRAD HANSEN: I... because he told me. And it's a part of
the report and it's part of the rules and regulations that
they' re supposed to follow.

SENATOR CHAMBERS: You knew about all t.hat but you dzdn't
know about the search warrant that was u nderlying all of
t h i s .
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BRAD HANSEN: ( l aug h ) Yo u ' r e c or r ec t .

SENATOR CHAMBERS: Okay. So at least when they told us, the
Hoyle's that there had b een a search warrant and their
res>dence was searched, that was true, wasn't it?

BRAD HANSEN: T r ue .

SENATOR CHAMBERS: And they knew more of the truth than you
did, didn't they because they knew about the search warrant
a nd you d i d n ' t ?

BRAD HANSEN: That's correct on that aspect, that piece of
f act , ye s .

SENATOR CHAMBERS: Well, if we have something here which is
e stab l i s h e d b y o b j e ct i v e ev i d en c e wh i ch you d i dn ' t know
about . . .

BRAD HANSEN: Ri gh t .

SENATOR CHAMBERS: ...on what basis without saying that you
deliberately mislead, on what basis could I believe that you
are correct when you say something they said is not accurate
and you have nothing in the way of documentary evidence to
back you up? The only document we really have is a search
warran t a f f i dav i t wh i ch y ou d i dn ' t k no w a b o u t . . .

B RAD HANSEN: Um - h u m .

SENATOR CHAMBERS: ...and which before it was presented to
us and to you at this hearing, you said would not occur in
this fashion. So you don't know the procedures that these
two people operate under even though you supervise them.
You dad not. know that they had sworn out, they had sworn to
the affidavit that led to a search warrant.

B RAD HANSEN: Um- h u m .

SENATOR CHAMBERS: Yet you want me to believe that these
other th ngs that. you say you know about you re ally know
abo t .

BRAD H A NSEN: I d idn 't realize I
testify on a particular case. If I

was going to come in and
had known that, I could
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have refreshed my memory. But there are certain things I do
remember. It was a very difficult case. It was a tough one
and particularly when it's according to Sara Nelson...Sara
Hoyle was there. She's a heck of an employee. I have a lot
of compassion for her and the job she's done and it was very
d i f f > c u l t . And m y po i n t i s i s I t h i nk i f I ' d h ave b een
able . . . i f I knew I was g oi ng t o com e i n and t e st i f y ov er
certain cases, I could have refreshed my memory.

SENATOR CHAMBERS: You don't prepare yourself to deal w i t h
the issues that a bill re lates to ? Had you read this
b al l , . . .

BRAD HANSEN: Ye s , s i r .

SENATOR CHAMBERS:
state sheriffs.

BRAD HANSEN: Ri gh t .

SENATOR CHAMBERS: You know who the deputy state sheriffs
are at the department.

BRAD HANSEN: Yes , s i r .

SENATOR CHAMBERS: You know the kinds o f act ivities they
e ngage i n .

BRAD HANSEN: Yes , s i r .

SENATOR CHAMBERS: And it didn't occur to you to examine the
types of cases which you felt might be presented to us when
this bill was going to be discussed?

BRAD HANSEN: No t . i n de t a i l .

SENATOR CHAMBERS: Did it occur to you that maybe the case
o f t h e H o y le ' s w o u l d be pr e s e n t e d ?

BRAD HANSEN: I did not realize that.

SENATOR CHAMBERS: But. you' re familiar with their case?

BPWD HAVSEN: I'm familiar with parts of it.

. you know t ha t i t de al s wi t h dep u t y
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SENATOR CHAMBERS: You know that there was such a case.

BRAD HANSEN: That, I was not familiar with it, yes.

SENATOR CHAMBERS: You k now t h e r e w a s s u c h a ca se .

BPWD HANSEN: Ye s .

SENATOR C HAMBERS:
j.nvest > g a t o r . . .

BRAD HANSEN: I do k now t h at a nd . . .

SENATOR CHAMBERS: ...who was deeply involved.

BRAD HANSEN: ...and I also know the State Patrol was deeply
involved through the computer division of the State Patrol
and the investigative division of the State Patrol.

SENATOR CHAMBERS: Name me one trooper who is involved.

BRAD HANSEN: Sergeant Reinhart who is in investigation and
I can't remember the name of the people from th e co mputer
d zvzs i o n .

SENATOR CHAMBERS: Do you know whether Sergeant Reinhart is
the one who accompanied Mr. Britton, if somebody, in f act,

And y ou k now Ge o f f Br i t t on w a s t he

d i d .

BRAD HANSEN: I don't believe he was.

SENATOR CHAMBERS: Okay. And I' ve gotten almost as most out
of you as I want but I wanted to do it in a series of
quest i o n s . . .

BRAD HANSEN: I und er s t an d .

SENATOR CHAMBERS: ...so that it's not me ma king a lon g
statement and t hen asking you at the end, is that true or
not?

BRAD HANSEN: Su r e .

SENATOR CHAMBERS: And you could be answering to any one of
a number o f t hrongs.
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BRAD HANSEN: I un de r s t a n d .

SENATOR CHAMBERS: If this bill or any other methodology
were used to get rid of these people who hold this position
as deputy state sheriffs at the Department of Corrections
right now, if t here i s al leged criminal activity that
implicates employees or in mates, the same means for
investigating those alleged events will exist that existed
prior to th e i mplementation of this state deputy sheriff
program out there. Is that true?

BRAD HANSEN: Yo u ' r e co r r ec t .

SENATOR CHAMBERS: And who would be in vestigating alleged
criminal misconduct?

BRAD HANSEN: Those would be referred to the Nebraska State
Patro l .

STATE CHAMBERS: And you gave it as your opinion that these
deputy state sheriffs free up members of the State Patrol to
do other things. Is that correct?

BRAD HANSEN: They ass ist the St ate Patrol in criminal
activity, investigating criminal activity that occurs within
the Department of Corrections, yes.

SENATOR CHAMBERS: Did the St ate Pa trol as k th a t the se
deputy state sheriffs be a ppointed at the Department of
Correc t i on s?

BRAD HANSEN: I don't know that because I wasn't involved in
the decision-making.

SENATOR CHAMBERS: Are you familiar with the bill t h at I
discussed earlier that had been introduced in 1999 where the
department was seeking law enforcement status for certain of
their employees?

B RAD HANSEN: On l y f am il i a r be ca u s e I r e ad i t b e f o r e I c am e
i n .

SENATOR CHAMBERS: Were you here in 1999?
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BRAD HANSEN: Ye s , I was .

SENATOR CHAMBERS: Okay. But having read it, you know that
this committee unanimously rejected that p roposition by
vot i n g t o k i l l i t . Yo u ' r e aw a r e o f t ha t ?

BRAD HANSEN: I understand that from testimony today, yes.

SENATOR CHAMBERS: And the one who brought that bill was the
Speaker of t he Le gislature so de spite the fact that the
Speaker brought it and that Mr. Clarke when h e te stified
said they were only interested in conduct that occurred on
the premises. They did not want to leave the premises or go
into the community or an ywhere else . Even wit h th ose
assurances we voted to kill it. Now, if these positions are
taken away from the Department of Corrections, what will be
the role and function of the persons currently serving in
those positions?

BRAD HANSEN: They would...I don't know. I wouldn't be the
decisionmaker there but my anticipation would be that t hey
would be, go back to be able to bid into other duties.

SENATOR CHAMBERS: As corrections people.

BRAD HANSEN: Su r e .

SENATOR CHAMBERS: And that's what they were before they
went to train at the Law Enforcement Academy?

B RAD HANSEN: Bo t h we r e . Um- hu m .

SENATOR CHAMBERS: And how long after they r eceived their
training did they embark upon their investigatory work?

BRAD HANSEN: The y started training June 1, 2003. I think
t hey started somewhere in the middle of October, first o f
November, somewhere, about th e time that we met with the
State Patrol and worked out an agreement with them on w ho' s
going to be lead investigators under what circumstances?

SENATOR CHAMBERS: So how long after they finished their law
enforcement training would you say that was?

BRAD HANSEN: A month, month and a half.
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SENATOR CHAMBERS: A mon th? And sometimes they were just
let loose to investigate as they saw fit.

BRAD HANSEN: Th e y wo uld...we would get in dications or
information from the i nstitutions of p ossible criminal
activity and then we would assign them a case.

SENATOR CHAMBERS: Would there be occasions when an inm ate
may have filed a complaint with the ombudsman's office and
one of these investigators would say or Mr. Green would say,
there is a criminal investigation underway by o u r st ate
deputy sheriff so we' re not going to reveal information to
you on that case? Has that occurred?

BRAD HANSEN: Criminal activity, if it was an ongoing case,
yes.

SENATOR CHAMBERS: Now in the old days if the State Patrol
was conducting an investigation, it would be for the S tate
Patrol to say whether or not their investigatory findings or
their investigation would allow them to release information
to the ombudsman's office. Is that true?

BRAD HANSEN: Yes .

SENATOR CHAMBERS: The department could not speak for the
State Patrol in that regard, could they?

BRAD HANSEN: N o, we cou l d n ' t .

SENATOR CHAMBERS: So even though there was an independent
criminal investigation by the State Patrol, the ombudsman
would s t i l l be en t i t l ed t o i nf o r m a ti on t o i nv es t i ga t e t he
compla in t o f t he i nm a t e e v e n i f he we r e t h e sub j e ct o f t hi s
other investigation, isn't that true?

BRAD HANSEN: I t ' s t r ue .

SENATOR CHAMBERS: But now by having these people declared
deputy state sheriffs, they can be the ones conducting the
znvestxgation and tell the ombudsman's office since we have
thzs criminal investigation going, we will not release this
information. Isn't that true?
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BRAD HANSEN: I t ' s t r ue .

SENATOR CHAMBERS: And that's about all that I will ask you.
Mr. Hansen, thank you, you' ve been cooperative.

BRAD HANSEN: Th a n k you .

SENATOR CHAMBERS: I think to the best of your knowledge and
understanding, you' ve been forthright.

BRAD HANSEN: Th a n k you .

SENATOR BOURNE: Other questions? Senator Combs.

SENATOR COMBS: I just want to say, I' ve learned a lot about
this and I appreciate it. And I got to say because I want
t his on the record, that this angers me, it sickens me a nd
it scares me. What I know about corrections from the visits
I' ve made there with Dwite and talked to people that work
there, that this could happen to someone if this is , in
fact, the facts as they were given. How many cases similar
to this have you handled as a result of the investigations
o f y ou r t w o d e p u ti e s ?

BRAD HANSEN: Si mi l ar t o ?

SENATOR COMBS: This situation.

BRAD HANSEN: Th i s one he r e ?

SENATOR COMBS: Yeah .

BRAD HANSEN: There's nothing similar to that one.

SENATOR COMBS: So , in his questioning as to knowing what
y ou would be prepared to talk about, would i t not seem
appropriate if you only have one situation that this bill is
drafted to address, that that would be it, the Hoyle's case?

BRAD HANSEN: Well, we ' ve had ot her st aff that we' ve
conducted criminal investigations on b ut th i s pa rticular
case, what I was tal king about, there's nothing, when it
involves computer we haven't had anything...

S ENATOR COMBS: O ka y .
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.that rise to that level. That's what IBRAD H A N SEN:
meant by that.

SENATOR COMBS: O kay .

BRAD HANSEN: We have investigated other staff. In fact, it
can be an issue within the Department of Corrections, staff
committing criminal activity as I know the senators realize
that. And one of the things I know as a department, staff
like that can really cause s ecurity issues within the
department. And really as employees, our professionalism is
attacked, I think, when we have staff who are dirty. So,
yes, we h ave had other staff investigations, yes. But not
l i k e t h at .

SENATOR COMBS: Any questionable ones. Thi s
situation. How many problem situations?
things and you investigate and they' re guilty
But how m any problem situations similar to
h ave you h a d ?

BRAD HANSEN: Of criminal investigations, I su ppose every
employee would think it'd be a problem case if you got the
opin i o n o f t h e em p l o y ee . Lo t s of . . .

SENATOR COMBS: I guess legally.

BRAD HANSEN: ...lots of cases that we' ve investigat.ed, the
employee has admitted criminal actzv:.ty so that's not...

SENATOR COMBS: So that you didn't get into the legal realm.
Is this the only situation based on their activity that' s
e nded up i n t he l ega l r e a l m ?

BRAD HANSEN: No, we' ve had lots of people who have g otten
felony time, in pa rticular, staff who have had sex with
i nmates which is a felony and bringing contraband into t he

i s a p r ob l em
I know you d o

and wha t e v e r .
t he Hoyl e c a s e

institutions.

SENATOR COMBS: I think that's all but I do want to say one
more thing for t h e re cord an d that is , I 'm very
d isappo i n t e d . I hop e t h at wi t h new p e o p l e c o m i n g i nt o t he
corrections system that something can happen to turn around
j us t t h e throngs that I have seen and, you know, I stand to
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be corrected but this is a great injustice that I 've heard
here today if the facts are as they have been stated. Thank
you.

BRAD HANSEN: Um - h u m.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. P EDERSEN: Th a n k y o u , S e n a t o r B o u r n e. A cou p l e
things. One of them, two of them are investigators and the
o ther s a r e w h a t?

BRAD HANSEN: Transportation officers.

SENATOR Dw. PEDERSEN: Is not by law your people that work
for you and the guards able to carry guns?

BRAD HANSEN: Not the officers who work in the institutions,
no.

SENATOR Dw. PEDERSEN: But they are trained to use guns.

BRAD HANSEN: Yes .

SENATOR Dw. PEDERSEN: When they escorted inmates to co urt
hearings and medical appointments and stuff to that, prior
t o t h es e d e p ut y s h e ri f f s t he y c ar r i ed si de a r ms .

BRAD HANSEN: Um-hum. You mean the correctional officers
w ho t r a n s p o r t e d ?

SENATOR Dw. PEDERSEN: Yes .

BRAD HANSEN: No, they don't carry sidearms.

SENATOR Dw. PEDERSEN: Did they carry any kind of arms.

BRAD HANSEN: Nc . If there was a high-risk inmate like from
a secure institution t h at the y were taking to court, we
would ask the State Patrol to have a chase vehicle pr ovide
a rmed supp o r t . These part icular peopl e are
transporting...picking up escapees and inmates who are being
extradited from other states.

SENATOR Dw. PEDERSEN: Who did that before we had the..
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BRAD HANSEN: I don't know. They' ve been in existence since
1983.

SENATOR Dw. PEDERSEN: What happened w ith the inmate in
Tecumseh, the guy that was doing life who escaped?

BRAD HANSEN: Inmate McGuire?

SENATOR Dw. PEDERSEN: Was there a chase car in that event?

BRAD HANSEN: Not from the de partment. There was a
department vehicle, two staff that were taken hostage.

SENATOR Dw. PEDERSEN: Was the re a highway patrol called
because he was a high-risk inmate?

BRAD HANSEN: No, they were taking him down, and he was not
considered...apparently. I gues s I shouldn't answer for
that because the warden makes that decision. But there was
not armed escort on that particular case.

SENATOR Dw . P E DERSEN:
d epartment ?

BRAD HANSEN: Si nc e 19 77 .

S ENATOR Dw. PEDERSEN: A n d w ha t h a s b e e n y o u r b ac k g r o u n d ?

BRAD HANSEN: I started as a correctional officer and then
was an administrative ass istant, then was a unit
administrator at the penitentiary and Lincoln Correctional
Center. And the n in 1995, we st arted the E mergency
Preparedness Program and I got assigned to that duty.

SENATOR Dw. PEDERSEN: Wi th your type of background and
training, wouldn't you have probably indicated that that man
was a s e r i o u s cr i mi na l ?

BRAD HANSEN: (l a ug h ) I d on ' t kno w .

SENATOR Dw. PEDERSEN: Hi gh r i s k ?

B RAD HA NS E N : I ju s t ha t e to . ..I d on't k now the

How long have you been with the

c las s i f i c a t i on s t o . . .
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SENATOR Dw. PEDERSEN: He escaped before, didn't he?

BRAD HANSEN: Yes , I do know th at he escaped from the
penitentiary four years ago. But I don 't k now...I just
would hate to speculate because I don't know what his record
was from that point to this point and those kinds of issues.

SENATOR Dw. PEDERSEN: Comi n g ba c k to this case, I just
wanted to know if you were aware of these officers calling
up family members of inmates and threatening them?

BRAD HANSEN: I know nothing of that.

SENATOR Dw. PEDERSEN: I' ll give you a case and I won't give
you the name t o pr otect him but it's a young man whose
mother came to visit him at OCC, Omaha Correctional Center.

B RAD HANSEN: Um - h u m .

SENATOR Dw. PEDERSEN: And she was abruptly taken ou t and
searched because there was some indication that she might
have been bringing tobacco into the facility. A n d she was
sent home and t hen she was called two different times and
told when to come out there and she didn't come out there.
They were going to put her son in the hole, in the control
unit. Intimrdated her. Said they would come down to north
Omaha, grab her and arrest her and then put her son in the
hole. Do you think that's good practice?

BRAD HANSEN: No .

S ENATOR Dw. PEDERSEN: Th at d i d h app e n .

BRAD HANSEN: Was that one of our two...

SENATOR Dw. P EDERSEN: Ye s .

BRAD HANSEN: . . . ce r t i f i ed ?

SENATOR Dw. PEDERSEN: Your two investigators.

BRAD HANSEN: O ka y .

SENATOR Dw. PEDERSEN: She was wanting t o co m e he r e and
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testify today but she was too intimidated.

SENATOR BOURNE: Than k you. Fur ther questions? Senator
Flood .

SENATOR FLOOD: Thank you, Chairman Bourne. Thank you for
your testimony this afternoon. What are the names of these
two investigators?

BRAD HANSEN: Geo ff Britton, G -e-o-f-f B -r-i-t-t-o-n and
Benny Noordhoek , N - o - o - r - d - h - o - e - k .

SENATOR FLOOD: And you testified earlier that you' re their
direct supervisor. Is that correct?

BRAD HANSEN: Ye s , s i r .

SENATOR FLOOD: How often do you evaluate Mr. Noordhoek and
Mr. B r i t t on i n a on e - y e a r p e r i od ?

BRAD HANSEN: One yea r. That 's what we' re required to
evaluate employees every year.

SENATOR FLOOD: And how long have these two individuals been
u nder y ou r s u p e r v is i o n a s a sup e r v i s o r?

BRAD HANSEN: Well, since they started in June of 2003.

SENATOR FLOOD: How many times have you had the opportunity
to evaluate Mr. Britton and Mr. Noordhoek?

BRAD HANSEN: It should have been twice, yes.

S ENATOR FLOO D :
eval u a t i on s ?

BRAD HANSEN: Mr. Britton's is coming up for his second one
within the m onth. We do it according to their hire date
with the Department of Corrections and I...

SENATOR FLOOD: So you' ve only interviewed Mr. Britton once
and you' re anticipating another one.

And ap proximately when were those

BRAD HANSEN: Ye s .
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SENATOR FLOOD: So you'd like to correct your testimony that
you evaluated them twice.

BRAD HANSEN: Well , yes, okay. If...if...you' re correct.
Yeah.

SENATOR FLOOD: Okay. And during these evaluations, what
types of m atters do y o u di scuss with Mr. Britton and
Mr. Noordhoek?

BRAD HANSEN: We talk about the ethical conduct, the kind of
reports they do, how they react to cases and m eeting with
State Pat.rol. Now tha t's the formal evaluation. I meet
with them basically daily because they have an office right
next t o m e.

SENATOR FLOOD: Have you eve r shared any concerns about
their ethical performance or job responsibilities or duties
with Mr. Britton or Mr. Noordhoek, either at an evaluation
or on any day that they' ve been under your supervision?

BRAD HANSEN: No .

SENATOR FLOOD: You' ve never h ad a problem with th ese tw o
individuals?

BRAD HANSEN: No .

SENATOR FLOOD: Have you ever received a complaint other
than those lodged today from the Hoyle family with regard to
Mr. H o y l e ' s c r i mi n a l pr ed i ca m ent?

BRAD HANSEN: I have never received a complaint.

SENATOR FLOOD: Did this matter with Mr. Hoyle really st art
with a prcture of a monkey?

BRAD HANSEN: This mat ter s tarted with the Information
Services Department. There was a...the picture is right...

SENATOR FLOOD: I guess maybe I should rephrase.

BRAD HANSEN: Ok ay .

SENATOR FLOOD: When I ask you a yes or no question, if you
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could respond in a yes or no fashion, that would be
appreciated. Did this start with the picture of a monkey?

BRAD HANSEN: Ye s .

SENATOR FLOOD: Okay. Thank you. Do you see...okay, if you
take a look at the testimony we' ve received today and it is
possible we received one-half of the story. Do you see
where this committee could make a decision that there is
some value to having an i ndependent agency conduct law
enforcement, investigations inside that prison rather than
the state deputy sheriff arrangement that we currently have
i n p l ace ? Do yo u see a n y v a l ue t o t h at ? Wo u l d yo u i m a g i n e
we would see value to that given what we' ve heard?

BRAD HANSEN: I do see value in that and that's the way our
policy is written up too.

S ENATOR FLOOD: Bu t I t h i nk i t ' s be en y o ur t e s t i mo n y t o da y
that the independent services of the State Patrol take a
backseat to the investigations performed by the state deputy
sheriffs. Is that true?

BRAD HANSEN: It doesn 't take a b ackseat. We r e ceive
d irection from the State Patrol. They' re informed on wh at
we' re doing and they say, okay, go ahead and do it.

SENATOR FLOOD: But yet you' re the supervisor, is that
c orre c t ?

BRAD HANSEN: Ye s .

SENATOR FLOOD: Do you know what the...okay, I should a sk
you, what crime was Mr. Hoyle charged with?

BRAD HANSEN: I co uldn't tell you the exact statute but it
was, as he said, it was the stoppage of services within the
Department of Corrections for computers.

SENATOR FLOOD: But you don't know what crime he was charged
w i t h ?

BRAD HANSEN: Not the exact statute, no.

SENATOR FLOOD: Could you see where maybe I, as a state
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legislator, would be interested in you knowing facts about a
case that you supervised the investigators of?

BRAD HANSEN: I could see that, yes.

SENATOR FLOOD: And you don't know what felony Nr. Hoyle was
c harged w i h ' ?

BRAD HANSEN: Not the state statute, no, I don' t.

SENATOR FLOOD: Okay . There was some testimony earlier
today from state employees and t hey were ask ing us, I
believe, and maybe they were just making the statement that
they were concerned about retaliation.

B RAD HANSEN: Um- h u m .

SENATOR FLOOD: With you on the record at this t ime, wo uld
i t be y ou r po si t i on t ha t t h ey wi l l no t f a ce a n y r e t al i at i o n
for their testimony here today?

BRAD HANSEN: That's my position that they will not.

SENATOR FLOOD: Okay. Tha n k you. I have no further
questions and I thank you for your honesty.

BRAD HANSEN: Tha n k y ou .

SENATOR FLOOD: Appreciate it.

SENATOR BOURNE: Further questions? Senator Pedersen.

SENATOR Dw. PEDERSEN: I have one more, Senator Bourne.
Sir, did your dep artment have an ything to do with
investigating the fiasco about the lady who was allowed to
embezzle half a million dollars from the De partment of
C orrec t i on s ?

BRAD HAN S EN : That was th e fe deral government that
investigated that.

SENATOR Dw . PED ERSEN: Your department and these
i nves t i g at o r s had n o t h i ng t o d o wi t h t ha t .

BRAD HANSEN: The department, federal government, asked for



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 757Committee on Judiciary
F ebruary 1 0 , 2 00 5
Page 95

some assistance on just some records and things like t h at
but it was not our investigation, and we did not participate
i n i t .

SENATOR Dw. PEDERSEN: Th a n k y ou .

SENATOR BOURNE: Fur ther questions? Mr. Hansen, how many
Department of Correction employees are there system wide?

BRAD HANSEN: Abo ut 1 , 500 .

SENATOR BOURNE: And these two, in your written t estimony,
there's five appointed state deputy sheriffs. Tw o are
des gnated as department investigators and then in the third
paragraph it says the department investigators a re cha r g e d
with investigating criminal activity in the department. And
so, t,hat wou'd mean t hose two state deputy sheriffs are
charged with investigating the 1,500 correction employees?
I s t ha t . . . ?

BRAD HANSEN: I f t he r e ' s c r i mi n al a c t i v i t y . T here i s so me ,
a s I sa x d b e f o re , . . .

SENATOR BOURNE: B ut, I'm sorry,

BRAD HANSEN: Yes .

SENATOR BOURNE: ...when it says, investigating criminal
activity in the department, that means employees. I t d o e s
not mean if there's criminal activity by the inmates so. . . ?

No, they investigate inm ate criminalBRAD H ANS EN:
act l v l t y .

SENATOR BOURNE: As well.

BRAD HANSEN: . . . al so . Ye s .

SENATOR BOURNE: Oka y. Furt her questions? Seeing none,
t hank y o u .

BRAD HANSEN: Th a n k y ou .

SENATOR BOURNE: Next testifier. Appreciate your testimony.
Next estifier in a neutral capacity?
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STEVEN SHAW: (Exhibit 16) Senator Bourne and members of the
Judiciary Committee, my name is Steven J. Shaw, S-h-a-w, and
I am chief legal counsel for the Nebraska State Patrol,
t estifying today in a neutral capacity on this b ill t o
provide a li ttle bit of background about the deputy state
sheriff commissions in this state. The concept dates back
for many ye ars but has been used in recent years to enable
personnel of various g overnmental units to ca rzy o ut th e
duties imposed on them. There are several agencies having
no arrest powers to carry out t heir s tatutory duties to
enforce provisions of the law. In fact, even state troopers
rely on commissions as deputy state sheriffs for enforcement
of certain misdemeanors which are not traffic related. In
addition to these agencies, commissions have been granted to
t r i ba l po l i c e i nvo l v ed i n c r os s - d e p u t i za t i o n p r og r ams ,
o f f i c e r s i nvo l ved i n mul t i cou n t y t a sk f o r ce op e ra t i o n s, t o
campus police and r ailroad detectives. And I k now
Mr. Peters h as alrea dy testified about the railroad
detectives. They' re the only nongovernmental people who are
appointed as deputy state sheriffs. If an o fficer holding
one of t hese commissions were no longer able to hold the
commission, state troopers or pat rol in vestigators would
have to investigate many of the criminal acts which are more
within the special expertise of s ome p ersons such as a
railroad detective or campus police. LB 757, a s written,
would appear to eliminate most of these commissions. One of
the most useful purposes of the commissions is the ability
f or d e p u t i z i n g i nd i v i du a l s t o p er f o r m en f or c e ment du t i e s
outside of t heir normal jurisdiction. As an example, we
currently have agreements with the Winnebago and the Sac and
Fox tribal police and are nearing agreements with the Omaha,
Santee, and Pine Ridge tribal authorities. As an agency,
the State Patrol would suggest any modification of this
program include transferring authority to those needing the
power conveyed by this commission. If the use of deputy
state sheriff commissions is to be limited or el iminated,
each of the agencies holding commissions should be properly
enabled by the Legislature to ca rry ou t th eir s tatutory
responsibilities. Thank you for giving me this opportunity
to testify and I'd be glad to try to answer any qu estions
y ou may ha v e .

SENATOR BOURNE: T hank y ou . Questions for M r . Shaw?
Senator C h a mbers .
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SENATOR CHAMBERS: Mr. Shaw, from the testimony you' ve heard
today it's clear what the problem is perceived to be that
led to the introduction of this b ill . Might a simpl er
approach be to state that no, the Department of Corrections
shall have no deputy state sheriffs or something like th at
and then leave everything else like it is? And we don' t
have to find out all of the agencies or institutions that
currently have these people since they are not the problem
that. came to us today. And if we did that, we would simply
go back t.o the S tate P atrol investigating the types of
t hings they investigated prior to these people coming o n
with the Department of Corrections. Correct?

STEVEN SHAW: T hat is correct.

SENATOR CHAMBERS: I know you' re testifying in a neutral
position and I' ve known you for many years. I think what I
first met you, your hair like mine may not have been gray.
Have we known each other that long?

STEVEN SHAW: (laughter) Yes, we have, Senator.

SENATOR CHAMBERS: Okay. So I just want people to know that
1'm not bushwhacking you or something like that and you know
kind of the way I operate If you were presented, and y ou
don't have to an swer this, naturally. But if you were
present.ed with the alternatives of this bill as it's drafted
now with maybe an attempt to specify all those agencies that
can continue to have these deputy state sheriffs, knowing
that we might miss some and if we missed them they couldn' t
have them. Would you prefer that method or a determination
to be made by the Legislature that if these sheriffs, these
deputy state sheriffs, at the Department of Corrections are
the problem then that should be addressed specifically and
leave the rest, of it as it is, not that you'd like it.

STEVEN SHAW: My view would really be that the latter would
be preferable. If in your determination, there should not
be deputy state sheriffs at the Department of C orrections
that's something you have t h e po wer to do and our only
concern is that we have them in a number of other places and
with t h e t r i b al p ol i ce , f o r e xam p l e, we t h i n k t ha t ' s a
really good program. We just hate to see that sort of thing
jeopardized and s o we'd like to keep those things in place
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i f w e c an .

SENATOR CHAMBERS: So if we would exercise the same kind of
discretion the courts d o when they s ay, i f yo u rai se a
constitutional issue but we can resolve this dispute without
getting into the co nstitutional issues we will because we
don't want to go any further than we have to go to solve
this problem.

STEVEN SHAW: That would seem like a good plan.

SENATOR CHAMBERS: I ' m go i ng t o b e q ui t e f r an k wi t h y ou .
Now I don't want you to go out of here and you have to get a
bigger size hat ( laughter) but I had not seri ously
considered that approach until I listened to your testimony
and you mention so many other areas where these people
operate . So I t h i n k . . . I ' m o f a mi nd t o m o d i fy t h i s b i l l and
then maybe undertake a st udy of the deputy state sheriff
operation so at least we can b e in formed of h o w wi dely
they' re used and it may be a set of circumstances where we
want to impose some kind of training or other regulatory
requirements since they are so broadly used so that we don' t
have some instances where like railroad police, they' re
t ak ing a l l k i nd s o f t r a i n i ng a n d maybe w i t h som e o f t he se
others they are. But there could be other situations where
they' re just there because I don't think the statute even
though it g ives them the powers of a sheriff, require them
to take law enforcement training.

STEVEN SHAW: It does in most instances, Senator. There is
an exception for people that do not participate over, I
think, it's a hundred hours a year or something. But as a
practical matter, we have j ust had a pol icy o f not
deputizing people if they w eren't already certified law
enforcement officers.

SENATOR CHAMBERS: And your agency is the only one that can
do that, I mean that deputizing.

STEVEN SHAW: Ye s .

SENATOR CHAMBERS: Ok ay .

STEVEN SHAW: Well, the governor actually signs those but..
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SENATOR CHAMBERS: W e ll, yeah, I know, I know, but I meant
it's not where an agency says, we want these people and you
rubber stamp the fact that they want it. You want to look
and be sure that the ones you' re deputizing in this fashion
have the requisite training as law enforcement people.

STEVEN SHAW: Absolutely.

SENATOR CHAMBERS: I didn't even know that. Thank you.

S ENATOR BOURNE: Thank you. Further questions? Excuse m e ,
I ' m s orry .

SENATOR CHAMBERS: T h at's all I have.

SENATOR BOURNE: Further questions for Mr. Shaw? I didn' t
mean to cut you off.

STEVEN SHAW: No .

SENATOR BOURNE: Seeing none, thank you.
testimony.

S TEVEN SHAW: Y o u ' r e w e lc o me .

SENATOR BOURNE: Are there further testifiers in a neutral
capacity? Sen ator Chambers, would you mind c losing? I
think there might be a couple of questions.

ENATOR CHAMBERS: Oh , sure. I mean, yes, I' ll close. I
don' t m i n d c l os i n g . And wi t h t he Ch a i r ' s p er m is s i o n , m a y I
take with me information relative to the next bill?

SENATOR BOURNE: C ertainly.

SENATOR CHAMBERS: Ouc h. The c hair is hot (laughter). I
have a chance to see what it's like on th is side of the
t ab l e .

SENATOR BOURNE: Are ther e any que stions fo r Senator
Chambers? Senator C hambers, I have ...the state deputy
sheriff situation doesn't disturb me as much as the sheriffs
at the Department of Corrections.

SENATOR CHAMBERS: R i ght . M e t oo.

Apprec i a t e yo ur
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SENATOR BOURNE: And I ' m s t r ugg l i ng a s t o wh at t o d o . I
think that, you know, on one hand, you kn ow, th e Ho yle's
have the m eans by which to protect themselves but, on the
other hand, I think that, you know, we have some obligation
to look into this and s ome people say that you know the
legislative rules better than anyone e lse . Do stan ding
committees of t h e Le gislature have the power to conduct
investigat.ions?

SENATOR CHAMBERS: They do and they can issue subpoenas and
the rules contain the steps that have to be gone through...

SENATOR BOURNE: But there is a mechanism in our rules that
would a l l ow u s t o l oo k i nt o a s i t u at i o n t h a t . . .

SENATOR CHAMBERS: Right. I believe so.

S ENATOR BOURNE: Tha n k y o u . Se na t or Ped e r s e n .

SENATOR Dw. PEDERSEN: Tha n k yo u , Se n a t o r Bo u r n e . Sena t or
Chambers, because this has brought up all the evidence and
things we have today and with your knowledge of the law with
all the y ears y ou' ve been here, is there anyt hing
emergencywise that w e ca n do to ask them to do to suspend
this practice immediately until we get a law passed?

SENATOR CHAMBERS: The y wouldn't have to d o tha t and my
preference is t hat we go ahead and enact a law because by
our specifically rejecting their request did not stop t hem
f rom c i r cumven t i n g t he Leg i s l at ur e . So we ' v e b e e n p u t i n
t he po s i t i on w h e r e I t h i n k t he on l y w a y w e ' r e g o i n g t o b r i ng
the Department of Corrections into the line it ought t o be
i n i s t o pa ss a l aw so I ' m go i ng t o con t i nu e t o p ush f o r t he
statute. I 'm not sure if I included the emergency clause
but if I didn't I will add that to the bill.

S ENATOR Dw. PEDERSEN: But you' re not concerned w ith what
might happen between now and the time it takes to get a bill
passed?

SENATOR CHAMBERS: I'm not going to request them to do
anything because they may choose not to. Mr. Chairman, may
I take a moment to sign a document t.hat's time-sensitive?
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SENATOR BOURNE: Certainly. If you want me to sign it, I'd
be happy t o .

SENATOR CHAMBERS: And let (inaudible) know, not one thing
more than what I agreed to.

CYNTHIA GRANDBERRY: Yes, sir (laughter)

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw. PEDERSEN: Just to con tinue, I think i t ' s
i mpor t an t why Mr . Ha ns e n i s s t i l l i n t he r oom t h at t h i s
committee is very concerned about what's going on and that
they should hopefully take a look at letting this go on any
longer than what i t's already gone until we c a n ge t
something done. I say that only as a statement, Senator
Chambers.

SENATOR CHAMBERS: Ok a y .

SENATOR Dw. PEDERSEN: Th a n k you .

SENATOR BOURNE: Further questions? Senator Chambers, thank
you.

SENATOR CHAMBERS: Th a n k you .

SENATOR BOURNE: That will conclude the hearing on L B 7 57 .
S enator C hambers , t o op e n o n L B 3 2 0 .

LB 320

SENATOR CHAMBERS: Thank you. And if there are people who
need to leave the room even while they' re leaving, I can go
on, if you don't mind. I'm Ernie Chambers. I r e p r e s en t t he
11th Legislative District. And this bill is LB 320. I t i s
introduced ironically at t he re quest for th e Nebraska
Department of Correctional Services. But as they say, even
a broken clock is right. t.wice a day. This bill was one that
I was wi' ling to bring because a situation exists which I
think is legitimately addressed by t he request o f t he
department. When inmates come into the institution there is
exist'ng a list of communicable diseases for which they must
be screened. Some of them if a person tests positive for
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would net require an exit screening because they' re going to
remain positive. The vir uses will not leave the system.
The current law requires the entry screening and the ex it
screening. If a person did not test positive upon entering
into the custody of the department then upon exit screening
that person can be...I mean, upon exiting the custody that
person can be screened. But from information that I ha ve,
the inmates by an d la rge do n o t choose to undergo that
screening. Since they are le aving the cu stody o f the
department there is no coercive force that can be brought to
bear to c ompel them t o un dergo this screening. The
opportunity to be screened will still remain. So if the
'nmate is i nterested that can be done. But such screening
u pon ex i t i ng wi l l occu r o n l y wi t h t h e i nm a t e 's con se n t an d
only if the person has not tested positive prior to leaving.
There will be testimony going into the details and specifics
of what is behind this and there may be more that you want
to know than what I' ve told you. But if you have questions
of me I'm prepared to answer them.

SENATOR BOURNE: Thank you. Questions for Senator Chambers?
Seeing none, thank you. First testifier in support.

R ANDY KOHL : ( Exh i b i t 17 ) Hel l o ag ai n . Goo d a f t e r no o n ,
Chai'man Bourne and members of the Judiciary Committee. My
n ame a g a i n i s Dr . Ran d y K o h l , K- o - h - I and I ' m t h e m e d i c a l
director for the Department of Correctional Services. I
appear before you today in support of LB 320. I would like
to thank you, Senator Chambers, for intr oducing t he
legislation on be half o f the de partment. In 20 01 the
Nebraska Correctional Health Care Services Act was c reated
which created the me dical director of the Department of
C orrect . ' ona l Se r v i ces t o dev el o p and i mp l emen t med i ca l
t.reatment. protocols for t he detection an d treatment of
communicable diseases. This included provisions requiring
inmates to be screened for communicable diseases on entering
the department and u pon leaving the department's custody.
These diseases that were specifically identified in the act
for screening are the human im munodeficiency virus,
hepatitis A, B , and C , tuber culosis, and sexu ally
transmitted diseases. The department has fully implemented
the provisions requiring screening for all com municable
diseases upon entry to the department as required by statute
a nd i s wo r k i ng t o f u l l y i mp l e ment t he sc r ee n i n g pr ov i s i on s
req ired on exit. As a medical doctor it is my professional
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opi. . io n t h a t i t i s no t med i c al l y i nd i c at e d t o do t e st i ng on
exi t f or some o f t he se d i seas e s i f an i n m a t e p r ev i ou s l y
t ested p o s i t i v e f o r t hem s u c h a s f or HI V , he pa t i t i s B , a nd
hepatit s C. And in the case of tuberculosis, if an inmate
previously tested positive as well as if an inmate had been
ested »' thin the i mmediate preceding year, by the way,

which is required as part of that bill. The b asis f or my
opinion is that once one of these diseases is contracted an
individuil will persistently demonstrate positive laboratory

ndings, It is also my professional opinion that there is
no me d cally indicated rea son to te s t on exit for
hepatiti., A since this is a dise ase that is contracted
thro gh food and the environment and has a limited period of
contagion. The department is experiencing some difficulty
with the requirement to test inmates on exits s ince t here
are some inmates who are refusing to do so. The department
supports exit. testing for public health reasons and w ill
endeavor to t est all i nmates upon exit as appropriate.
However, we are seeking to amend the statute to state that
screening on exit will not be conducted without inmates'
consent so that, in effect, we would only test those inmates
who wish to be tested. I'd be happy to answer an y
q uest i o n s .

SENATOR BOURNE: Thank you. Questions for Dr. Kohl? Seeing
none, thank you. You got off easy (laughter).

RANDY KOHL: I s ur e d i d ( l a ugh t er ) .

SENATOR BOURNE: F urther testifiers in support?

TIM BUTZ : Senator Bo urne, members of the committee, Tim
Butz , A CLU Nebr a s ka . I ' l l be ho ne s t wi t h yo u , I ' m s t i l l
r ee l i n g f r om t he l a st p ub l i c h ear i ng a n d I ' m n ot go i ng t o
take up a lot of your time. This bill reflects the reality
of prison life. We 'd li ke to believe that there are no
diseases communicated in prison but there a re. And this
bi'I is consistent w ith the discussions we had yesterday
about DNA t e s t i ng and how t es t i ng , t ak i ng samp l es f r om
peopl e hou l d a l wa y s b e v ol un t a r y so wi t h t ha t , i f y ou have
a ny que s i o n s . Th ank you .

SENA.OR BOURNE: Thank you. Any questions for Mr. Butz?
Seeing none, t hank you. Further testifiers in support?
.estif e s in opposition? Testi fiers n eutral? Senat or
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Chambers has waived closing. That will conclude the hearing
on LB 320 and will conclude the hearings for today. Thank
you.


